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Presidential Documents 


Title 3—The President 

PROCLAMATION 4059 

Fire Prevention Week, 1971 

By the President of the United States of America 

A Proclamation 


Despite unparalleled technological advances in many areas of our 
society, uncontrolled fires continue to bring a great deal of tragedy and 
widespread loss to our Nation. Fires now kill more than 12,000 persons 
each year and cause annual property losses exceeding $2 billion. 

The most shameful aspect of this terrible waste is that it is so un¬ 
necessary. Most fires are caused by carelessness, by lack of knowledge, 
or by hazardous conditions — all of which can be eliminated. But while 
we all give occasional lip-service to the importance of fire prevention, our 
deeds too often fail to match our words — and so the loss continues. 

But this pattern need not continue. If each of us will only focus his 
attention on the practical implications of fire prevention in his daily life, 
a great deal can be done to reduce the destruction caused by fires. 

NOW, THEREFORE, I, RICHARD NIXON, President of the 
United States of America, do hereby designate the week beginning 
October 3, 1971, as Fire Prevention Week. 

I call upon all citizens to participate in the fire prevention activities of 
their various governments, of community fire departments, and of the 
National Fire Protection Association. Every person should be alert to the 
ways in which he can eliminate fire hazards. Ever)' citizen should learn 
how to report fires, how to use basic extinguishing agents and firefighting 
techniques, and how to react when major fires strike his place of work or 
his residence. The need to rethink all of these matters is especially im¬ 
portant as new technologies change our living environments and the 
nature of the fire risks we encounter. 

I also encourage all Federal agencies, in cooperation with the Federal 
Fiie Council, to conduct effective fire prevention programs, including 
fire exit drills and other means of training employees, in order to help 
reduce this waste of life and resources which now plagues our Nation. 

IN WITNESS WHEREOF, I have hereunto set my hand this seventh 
day of June in the year of our Lord nineteen hundred seventy-one, and 
of the Independence of the United States of America the one hundred 
ninety-fifth. 



[FR Doc.71-8113 Filed 6-7-71; 2:27 pm] 
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THE PRESIDENT 
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EXECUTIVE ORDER 11596 


Designating the Customs Cooperation Council as a Public Interna¬ 
tional Organization Entitled To Enjoy Certain Privileges, Exemp¬ 
tions, and Immunities 

By virtue of the authority vested in me by section 1 of the International 
Organizations Immunities Act (59 Stat. 669; 22 U.S.C. 288), and 
having found that the United States participates in the Customs Co¬ 
operation Council pursuant to the Convention Establishing a Customs 
Cooperation Council of Dccemlxrr 15, 1950, TIAS 7063,1 hereby desig¬ 
nate the Customs Cooperation Council as a public international organi¬ 
zation entitled to enjoy the privileges, exemptions, and immunities 
conferred by the International Organizations Immunities Act. 

The designation of the Customs Cooperation Council as a public in¬ 
ternational organization within the meaning of the International Or¬ 
ganizations Immunities Act shall not be deemed to abridge in any respect 
privileges, exemptions, and immunities which the organization may 
have acquired or may acquire by treaty or Congressional action. 



The White House. 


June 5, 197L 


[FR Doc.71-8112 Filed 6-7-71; 2:27 pm] 
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Rules and Regulations 


Title 7—AGRICULTURE 

Chapter XIV—Commodity Credit Cor¬ 
poration, Department of Agriculture 

SUBCHAPTER B—LOANS, PURCHASES, AND 
OTHER OPERATIONS 

(CCC Grain Price Support Regs., 1971 Crop 
Oat Supp. J 

PART 1421—GRAINS AND SIMILARLY 
HANDLED COMMODITIES 

Subpart—1971 Crop Oat Loan and 
Purchase Program 

Correction 

In P.R. Doc. 71-7016 appearing at page 
9236 in the Issue of Friday, May 21, 1971, 
in 5 1421.274(a), the support rate per 
bushel for “All counties” in the State of 
Oklahoma reading “$0.63” should read 
”$0.64”. 


SUBCHAPTER C—EXPORT PROGRAMS 

PART 1488—FINANCING OF SALES 
OF AGRICULTURAL COMMODITIES 

Subpart A—Financing of Export Sales 
of Agricultural Commodities From 
Private Stocks Under CCC Export 
Credit Sales Program (GSM-4, Re¬ 
vision II) 

Dairy Breeding Cattle; Correction 

F.R. Doc. 71-7163, published at pages 
9439-9442 in the issue dated Tuesday, 
May 25, 1971, is corrected by changing 
“DHIR” to read “DHI” In paragraphs 
D.2.(a), D.3., and E. of Exhibit I to Sup¬ 
plement n. 

Signed at Washington, D.C., on June 2, 
1971. 

Clifford G. Pulvermacher, 

Vice President, Commodity 
Credit Corporation, and Gen¬ 
eral Sales Manager, Export 
Marketing Service. 

IFR Doc.71-8009 Filed 6-8-71;8:48 ami 


Title 5—ADMINISTRATIVE 
PERSDNNEl 

Chapter I—Civil Service Commission 

PART 213—EXCEPTED SERVICE 

Department of the Interior 

Section 213.3312 is amended to show 
that one additional position of Assistant 
to the Secretary (Congressional Liaison) 
is excepted under Schedule C. 

Effective on publication in the Federal 
Register (6-9-71),subparagraph (26) of 
paragraph (a) of § 213.3312 is amended 
as set out below. 


§ 213.3312 Department of the Interior. 

(a) Office of the Secretary. • • • 

(26) Three Assistants to the Secretary 
(Congressional Liaison). 

• • • # • 

(5 U.S.C. secs. 3301, 3302, E.O. 10577; 3 CFR 
1954-58 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 
[FR Doc.71-7976 Filed 6-8-71;8:45 am) 


PART 213—EXCEPTED SERVICE 

Department of the Interior 

Section 213.3312 is amended to show 
that one position of Special Assistant to 
the Under Secretary is excepted under 
Schedule C. 

Effective on publication in the Fed¬ 
eral Register (6-9-71), subparagraph 
(27) is added to paragraph (a) of 
§ 213.3312 as set out below. 

§ 213.3312 Department of the Interior. 

(a) Office of the Secretary. * * * 
(27) One Special Assistant to the Un¬ 
der Secretary. 

* + * • • 

(5 U.S.C. secs. 3301. 3302, E.O. 10577; 3 CFR 
1954-58 Comp., p, 218) 

United States Civil Serv¬ 
ice Commission, 

[ seal 1 James C. Spry, 

Executive Assistant to 
the Commissioners. 

[FR Doc.71-7975 Filed 6-8-71 ;8:45 am] 

Title 14—AERONAUTICS 
AND SPACE 

Chapter I—Federal Aviation Adminis¬ 
tration, Department of Transportation 

[Airspace Docket No. 71-WA-10J 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

PART 75—ESTABLISHMENT OF JET 
ROUTES AND AREA HIGH ROUTES 
Alteration of Positive Control Area 

On March 18.1971, a notice of proposed 
rule making was published in the Federal 
Register (36 F.R. 5249) stating that the 
Federal Aviation Administration (FAA) 
was considering amendments to Parts 71 
and 75 of the Federal Aviation Regula¬ 
tions that would expand the positive con¬ 
trol area (PCA) from flight level 240 to 


18,000 feet MSL in the western portion of 
the United States. 

Interested persons were afforded an 
opportunity to participate in the pro¬ 
posed rule making through the submis¬ 
sion of comments. A great number of 
comments were received in response to 
the notice. A great majority of the com¬ 
mentators objected to the proposal on 
the grounds that it would place an un¬ 
necessary restriction on aircraft operat¬ 
ing under visual flight rules (see and 
void). and that it would place an undue 
burden on the air traffic control system. 
A large number of commenators believed 
it would seriously curtail soaring opera¬ 
tions in an area where a great number of 
gliders and sail planes are operating. 

The Federal Aviation Administration 
has consistently maintained that the risk 
of mid-air collision is less likely in a 
positive control environment than any¬ 
where else in the system. Many aircraft 
now operate at closure speeds in excess 
of 1,000 knots. The “see and avoid” type 
of separation is increasingly less effective 
as closure speeds increase, since aircraft 
now can be upon each other before the 
pilots are able to detect other aircraft 
and maneuver to avoid collision. Desig¬ 
nation of this strata as positive control 
area would augment “see and avoid” with 
provision of air traffic control services in¬ 
cluding radar. The FAA believes that 
safety considerations require the action 
being taken. 

As was stated in the notice, the Federal 
Aviation Administration has determined 
that it now has sufficient equipment and 
personnel to provide the expanded posi¬ 
tive control services in the area proposed 
in the notice. 

The Federal Aviation Administration 
believes that the fear of glider enthu¬ 
siasts that soaring would be seriously 
curtailed are unfounded. Currently, sev¬ 
eral areas have been allocated for soar¬ 
ing activities. Air traffic control facilities 
have executed letters of procedures with 
soaring organizations to enable them to 
operate with minimum interference. In 
addition, waivers have been granted for 
special soaring operations in other posi¬ 
tive control airspace. The requirement 
to coordinate special flight into positive 
control airspace remains the same. It is 
the opinion of the FAA that the possible 
inconvenience to soaring activities caused 
by lowering the ceiling of the APC is 
offset by the safety considerations 
involved. 

The area defined in the notice was de¬ 
signed to encompass entire air route 
traffic control center areas. Since issu¬ 
ance of the notice several alterations to 
center boundaries have been effected. As 
the changes are not of great significance 
to the user and relate primarily to the 


FEDERAL REGISTER, VOL. 36, NO. 111—WEDNESDAY, JUNE 9, 1971 






11082 

internal operation of the air traffic con¬ 
trol system, the changes are reflected 
herein. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations is 
amended effective 0901 G.m.t., July 22, 
1971 as hereinafter set forth. 

Section 71.193 (36 F.R. 5675) is 

amended by deleting all after “Continen¬ 
tal Control Area" and substituting 
therefor: 

That airspace within the continental con¬ 
trol area from flight level 240 to and includ¬ 
ing flight level 600 bounded by a line 
beginning atlat. 38 c 00'00" N.. long. 75*11*00" 
W. t thence via a line 3 nautical miles from 
the coastline to the United States/Mexican 
border, thence along the United States/ 
Mexican border to lat. 32*15*00" N., long. 
114WOO" W. thence to lat. 34*02 00" N., 
long. 114*00*00" W. thence to lat. 34*11*00" 
N.. long. 113*30*00" W. thence to lat. 34*- 
58*00" N., long. 113*30*00" W. thence to lat. 
35*23*00" N.. long. 112*40*00" W. thence to 
lat. 35*26*00" N., long. 112°00'00" W. thence 
to lat. 35*26*00" N.. long. 110*00*00" W. 
thence to lat. 36°43'00" N.. long. 106°05'00" 
W. thence to lat. 36°43*00" N.. long. 105*00'- 
00" W. thence to lat. 37*30 00" N.. long. 
102*33 00" W. thence to lat. 38*28*00" N.. 
long. 101*50*00" W. thence to lat. 38*36*00" 
N.. long. 101*28*00" W. thence to lat. 38*- 
49*00" N.. long. 100*50*00" W. thence to lat. 
38*56*00" N.. long. 99*42*00" W. thence to 
lat. 39*23*00" N.. long. 99*04*00" W. thence 
to lat. 38*47*00" N., long. 99*04*00" W. 
thence to lat. 38*22*00" N., long. 98*24*00" 
W. thence to lat. 38*22*00*' N. t long. 96*22'- 
00" W. thence to lat. 38*04*00 " N., long. 
96*00*00" W. thence to lat. 36*42*00" N. t 
long. 95*53'00" W. thence to lat. 36*55*00" 
N.. long. 95*05*00" W. thence to lat. 36°26'- 
00" N.. long. 94*41 *00" W. thence to lat. 
37*09*00" N.. long. 90*34*00" W. thence to 
lat. 37*32*00" N.. long. 88*50*00" W. thence 
to lat. 37*43*30" N., long. 88*19*00" W. 
thence to lat. 37*16*30" N., long. 87*23*50" 
W. thence to lat. 37*18*00" N., long. 86*09*- 
00" W. thence to lat. 36*54*00" N. t long. 
85*35*00" W. thence to lat. 36*11*00" N.. 
long. 85*24*00" W. thence to lat. 36*12*30" 
N., long. 85*10*30" W. thence to lat. 36*30*- 
00" N., long. 84*45*00" W. thence to lat. 
36*34 00" N.. long. 84*01*00" W. thence to 
lat. 37*11*30" N. t long. 81*09*00" W. thence 
to lat. 37*16*00" N., long. 80*53*00" W. 

thence to lat. 37*18*15" N.. long. 80*44*45" 
W. thence to lat. 37*12*15" N.. long. 80*25'- 
45" W. thence to lat. 37*00*00" N., long. 
80*25*10" W. thence to lat. 36*19*00" N., 
long. 79*16*00" W. thence to lat. 37*01*00" 
N.. long. 77*55*00" W. thence to lat. 38*28'- 
20" N.. long. 77*03*15" W. thence to lat. 
38°53'40" N., long. 75*51*20" W. thence to 
lat. 38*20*30" N.. long. 75*36*40" W. thence 
to lat. 38*13*30" N.. long. 75*41*00" W. 

thence to point of beginning, excluding the 
portion south of lat. 25*04*00" N. 

That airspace within the continental con¬ 
trol area from 18,000 feet MSL to and in¬ 
cluding flight level 600 bounded by a line 
beginning at: lat. 38*00*00" N., long. 75*11*- 
00" W. thence to lat. 38*13*30" N., long. 
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75*41*00" W. thence to lat. 38*20*30" N.. 
long. 75*36*40" W. thence to lat. 38*53*40" 
N.. long. 75*51*20" W. thence to lat. 38*26*- 
20" N., long. 77*03*15" W. thence to lat. 
37*01*00" N.. long. 77*55*00" W. thence to 
lat. 36*19*00" N., long. 79*16*00" W. thence 
to lat. 37*00*00" N.. long. 80*25*10" W. 
thence to lat. 37*12*15" N., long. 80*25*45" 
W. thence to lat. 37*18*15" N., long. 80*44'- 
45" W. thence to lat. 37*16*00" N.. long. 
80°53'00" W. thence to lat. 37*11*30" N.. 
long. 81*09*00" W. thence to lat. 36*34*00" 
N., long. 84*01*00" W. thence to lat. 36*30*- 
00" N., long. 84*45*00" W. thence to lat. 
36*12*30" N., long. 85*10*30" W. thence to 
lat. 36 c 11*00" N.. long. 85"24'00" W. thence 
to lat. 36*54*00" N., long. 85*35*00" W. 
thence to lat. 37*18*00" N.. long. 86*09*00" 
W. thence to lat. 37*16*30" N.. long. 87*23'- 
50" W. thence to lat. 37*43*30" N., long. 
88°19'00" W. thence to lat. 37*32*00" N.. 
long. 88*50*00" W. thence to lat. 37*09*00" 
N.. long. 90*34*00" W. thence to lat. 36*26'- 
00" N., long. 94*41*00" W. thence to lat. 
36*55*00" N.. long. 95*05*00" W. thence to 
lat. 36*42*00" N., long. 95*53*00" W. thence 
to lat. 38*04*00" N.. long. 96*00*00" W. 
thence to lat. 38*22*00" N., long. 96*22*00" 
W. thence to lat. 38“22*00" N., long. 98*24'- 
00" W. thence to lat. 38*47*00" N., long. 
99*04*00" W. thence to lat. 39*23*00" N.. 
long. 99*04*00" W. thence to lat. 38*56*00" 
N.. long. 99°42'00" W. thence to lat. 38*49*- 
00" N., long. 100*50*00" W. thence to lat. 
38"36*00" N., long. 101*28*00" W. thence to 
lat. 38*28*00" N., long. 101*50*00" W. thence 
to lat. 37*30*00" N., long. 102*33*00" W. 
thence to lat. 36*43*00" N., long. 105°00’00" 
W. thence to lat. 36*43*00" N., long. 106*05'- 
00" W. thence to lat. 35*26*00" N.. long. 
110*00*00" W. thence to lat. 35*26*00" N.. 
long. 112*00*00" W. thence to lat. 35*23*00" 
N.. long. 112°40'00" W. thence to lat. 34*58'- 
00" N., long. 113*30*00'* W. thence to lat. 
34°11*00" N., long. 113*30*00" W. thence to 
lat. 34*02*00" N., long. 114*00*00" W. thence 
to lat. 32*15*00" N.. long. 114*00*00" W. 
thence along United States/Mexico boundary 
to lat. 32*31*00" N., long. 117*11*00" W. 
thence via a line 3 nautical miles from the 
coastline to lat. 48*30*00" N., long. 124*45*- 
00" W. thence along the United States/ 
Canadian border to lat. 45*01*00" N., long. 
71 *29*00" W. thence to lat. 45*17*00" N., 
long. 71*20*00" W. thence to lat. 45*17*20" 
N., long. 71*16*00" W. thence along United 
States/Canadian border to lat. 45*18*10" N., 
long. 71*05*40" W. thence to lat. 45*19*00" 
N., long. 70*56*00" W. thence along the 
United States/Canadian border to lat. 45*- 
19*55" N.. long. 70*49*00" W. thence to lat. 
45°20'40" N.. long. 70°39'30" W. thence to 
lat. 45*40*40" N., long. 70*30*30" W. thence 
along the United States/Canadian border to 
lat. 45*40*20" N.. long. 67*46*30" W. thence 
to lat. 45*37*30" N., long. 67*46*30" W. 
thence to lat. 45*27*00" N., long. 67*29*00" 
W. thence along the United States/Canadian 
border to lat. 44*48 00" N.. long. 66*53*00" 
W. thence via a line 3 nautical miles from 
the coastline to lat. 44*01*00" N., long. 69*- 
01*00" W. thence to lat. 43*47*48" N.. long. 
69*23*20" W. thence via a line 3 nautical 
miles from the coastline to lat. 43*09*31" N. f 
long. 70*31*24" W. thence to lat. 43*07*40" 


N.. long. 70*32*45" W. thence to lat. 43*03'- 
16" N., long. 70*36*17" W. thence to lat 
42*57*43" N., long. 70*41*49" W. thence to 
via a line 3 nautical miles from the coastline 
to lat. 41*59*10" N., long. 70*32*10" W. 
thence to lat. 42*05*45" N., long. 70*17*50' 
W. thence to via a line 3 nautical miles from 
the coastline to lat. 41*29*54" N., long. 70’- 
30*26" W. thence to lat. 41 *26*24" N., long. 
71*05*36" W. thence to via a line 3 nautical 
miles from the coastline to lat. 41*16*30" N.. 
long. 71*47*35" W. thence to lat. 41*04*50' 
N., long. 71*47*25" W. thence to lat. 41*01'- 
20" N.. long. 71 a 50'45" W. thence via a line 
3 nautical miles from the coastline to point 
of beginning, excluding the Santa Barbara 
Islands, Farallon Island. 

(Sec. 307(a). Federal Aviation Act of 1958. 
49 U.S.C. 1348(a); sec. 6(c), Department of 
Transportation Act, 49 U.S.C. 1655(c)) 

Issued in Washington, D.C., on June 4. 
1971. 

H. B. Helstrom, 

Chief, Airspace and Air 
Traffic Rules Division. 

|FR Doc.71-8050 Filed 6-8-7i;8:49 am] 


Title 16—COMMERCIAL 
PRACTICES 

Chapter I—Federal Trade Commission 

SUBCHAPTER A—-PROCEDURES AND RULES OF 
PRACTICE 

part 1—general procedures 

Subpart H—Administration of the 
Fair Credit Reporting Act 

Correction 

In F.R. Doc. 71-7165 appearing at page 
9293 in the issue of Saturday, May 22, 
1971, the citation “83 Stat. 1128" in the 
authority following the table of contents 
should read “84 Stat. 1128". 


SUBCHAPTER E—RULES, REGULATIONS, STATE¬ 
MENTS OF GENERAL POLICY OR INTERPRETA¬ 
TION AND EXEMPTIONS UNDER THE FAIR 
PACKAGING AND LABELING ACT 

PART 501—exemptions from re¬ 
quirements AND PROHIBITIONS 
UNDER PART 500 

Candles 

Correction 

In F.R. Doc. 71-7823 appearing at page 
10846 in the issue of Friday, June 4, 1971, 
the date of filing of the document now 
reading “5-3-71" should read “6-3-71". 
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Title 24—HOUSING AND HOUSING CREDIT 

Chapter VII—Federal Insurance Administration, Department of Housing and Urban Development 

SUBCHAPTER B—NATIONAL FLOOD INSURANCE PROGRAM 

part 1914—AREAS ELIGIBLE FOR THE SALE OF INSURANCE 
List of Designated Areas 

Section 1914.4 is amended by adding in alphabetical sequence a new entry to the table, which entry reads as follows: 

§ 1914.4 Lis! of designated areas. 


State County Location Mup No. State map reftosilory 


Local map repository 


Effective date 
of authorization 
of sale of flood 
Insurance for area 


Florida..Pinellas. 


Clearwater. 1 12 103 0670 05 

through 
112 103 0670 08 


Do.*.Broward.Hollywood .... 

Georgia.Chatham.Port Wentworth . 

Hawaii ..Hawaii—.Iillo and 1 16 001 1000 05 

vicinity. through 

I 16001 1000 OS 


Kansas_Ford___ 

Texas. Grayson. 


Dodge City.. 

Sherman. 


1 48 181 0350 03 
through 
I 48 181 6360 14 


• ♦ • • • • 

Deportment of Community Affairs, City Flail Lobby, Clearwater City 
State^of Florid*^ ^309 Office Plaza, Hull, Cleurw at or, Fla. 33618. 

State of Florida Insurance Depart¬ 
ment, Treasurer's Office, State 
Capitol. Tallahassee, FL 32304. 


Department of Land and Natural County of Hawaii Planliiiig* Deport 
Resources, Box 621, Honolulu, HI meut, ‘26 Aupuni St., Hilo, HI 96720. 
00800. 

Hawaii Insurance Department, Box 
3614, Honolulu, HI 06811. 


Texas Water Development Hoard, 301 
West 2d St., Austin, TX 78711. 
Texas Stato Board of Insurance, 1110 
Ban Jacinto St., Austin, TX 7S701. 


bllieo of Urban Affulrs, 3d Floor, 
Municipal Bldg., Sherman, Tx. 
76000. 


June 4, 1071. 


I>o. 

Do. 

Do. 


Do. 

Do. 


(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968), effective Jan. 28 1969 (33 F.R 
17804, Nov. 28, 1968), as amended (secs. 408-410, Public Law 91-152, Dec. 24. 1969). 42 U.S.C. 4001-4127; and Secretary's delegation 
of authority to Federal Insurance Administrator, 34 F.R. 2680, Feb. 27, 1969) 

Issued: June 9, 1971. 


|FR Doc.71-8011 Filed 6-8-71;8:48 amj 


George K. Bernstein, 

Federal Insurance Administrator . 


PART 1915—IDENTIFICATION OF FLOOD-PRONE AREAS 
List of Flood Hazard Areas 

Section 1915.3 is amended by adding in alphabetical sequence a new entry to the table, which entry reads as follows: 
i 1915.3 List of flood hazard areas. 


• 

• 


• 

• • 

e 

State 

County 

Location 

Map No. 

Stato map repository 

Local map repository 

• • • 

Florida. 

„ Do- 

Georgia 

• • • 

Pinellas.. 

Broward.. 

Chatham 

• • • 

Clearwater. 

Hollywood. 

pArf Wft.nl tL'/ir 1 li 

• • • 

H 12 103 0670 06 
through 

H 12 103 0670 08 

• • • 

Department of Community Affairs, 
State of Florida, 30.• Office Plaza, 
Tallahassee, Fla. 32301. 

State of Florida Insurance Depart¬ 
ment, Treasurer's Office State 
Capitol. Tallali&sseo, FL 32304. 

• • . 

City Hall Lobby, Clearwater City 
Hall, Clearwater, Fla. 33618. 

Hawaii. 

Kansas^. 

Hawaii. 

Ford. 

i un vreniwuruu 
Hilo and vicinity. 

Dodge City.. 

H 16 001 11*00 06 
through 

n 15 001 1900 08 

Department of Laud and Natural 
Resources, Box 621, Honolulu, HI 
96809. 

Hawaii Insurance Department, Box 
3614, Honolulu, III96811. 

County of Hawaii Planning Depart¬ 
ment, 25 Aupuni St., Hilo, HI 06720. 

Texas.i 

Grayson. 

Sherman__ 

through 

II 48 181 6350 14 

Texas Water Development Board, 301 
West 2d St. Austin. TX 78711. 

Texas State. Board of Insurance. 1110 
San Jacinto StAustin, TX 78701. 

Office of Urban Affairs, 3d Floor, 
Municipal Bldg., Sherman, TX 
75090. 


Effective date of 
Identification of 
areas which havo 
special flood 
hazards 


June 9,1971. 
Do. 


June 9,1971. 
May 21. 11176 ai 
June 9, 1971. 


,7^7 b ~ T* 0 A1A1 OI tne Housing and Urban Development Act of 1968). effective Jan. 28. 1969 (33 FR 

oraulWH^ amended J s f i . 408-410, Public Law 91-152. Dec. 24, 1969), 42 U£.C. 4001-4127; and Secretary’s delegation 

01 authority to Federal Insurance Administrator, 34 F.R. 2680. Feb. 27, 1969) * K ° 

Issued: June 9, 1971. 


(FR Doc.71-8012 Filed 6-8-71:8:48 am] 


George K. Bernstein, 

Federal Insurance Administrator. 
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Title 26-INTERNAL REVENUE 

Chapter I—Internal Revenue Service, 
Department of the Treasury 

SUBCHAPTER A—INCOME TAX 

[TD. 7123J 

PART 1—INCOME TAX; TAXABLE 

YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Low Income Allowance and Standard 
Deduction 

On January 1, 1971. notice of proposed 
rule making with respect to the amend¬ 
ment of the Income Tax Regulations (26 
CFR Part 1) under sections 4, 141, 143, 
and 144 of the Internal Revenue Code of 
1954 to conform to section 802 of the 
Tax Reform Act of 1969 (83 Stat. 676) 
was published in the Federal Register 
(36 F.R. 17). After consideration of all 
such relevant matter as was presented 
by interested persons regarding the rules 
proposed, the amendment of regulations 
as proposed is hereby adopted. 

(Sec. 7805, Internal Revenue Code of 1954, 
(68A Stat. 917; 26 U.S.C. 7805)) 

[seal] Harold T. Swartz, 

Acting Commissioner of 
Internal Revenue. 

Approved: June 2,1971. 

Edwin S. Cohen, 

Assistant Secretary 
of the Treasury. 

In order to conform the Income Tax 
Regulations (26 CFR Part 1) under sec¬ 
tions 4, 141, 143, and 144 of the Internal 
Revenue Code of 1954 to section 802 of 
the Tax Reform Act of 1969 (83 Stat. 
676), such regulations are amended as 
follows: 

Paragraph 1. Section 1.4 is amended by 
revising subsections (a), <c), and (f)(4) 
of section 4 and by revising the historical 
note to read as follows: 

§ 1.4 Statutory provisions; rules for 
optional tax. 

Sec. 4. Rules for optional tax —(a) Num¬ 
ber of exemptions. For purposes of the tables 
prescribed by the Secretary or his delegate 
pursuant to section 3, the term “number of 
exemptions” means the number of exemp¬ 
tions allowed under section 151 as deductions 
in computing taxable income. 

• • ♦ * • • 

(c) Husband or wife filing separate return. 

(1) A husband or wife may not elect to pay 
the optional tax imposed by section 3 if the 
tax of the other spouse is determined under 
section 1 on the basis of taxable income 
computed without regard to the standard 
deduction. 

(2) Except as otherwise provided in this 
Bubeectlon, in the case of a husband or wife 
filing a separate return the tax imposed by 
section 3 shall be the lesser of the tax 
shown in— 

(A) The table prescribed under section 3 
applicable in the case of married persons 
filing separate returns which applies the per¬ 
centage standard deduction, or 


(B) The table prescribed under section 3 
applicable in the case of married persons 
filing separate returns which applies the low 
income allowance. 

(3) The table referred to in paragraph 
(2) (B) shall not apply In the case of a hus¬ 
band or wife filing a separate return if the 
tax of the other spouse is determined with 
regard to the percentage standard deduction; 
except that an individual described in sec¬ 
tion 141 (d) (2) may elect (under regulations 
prescribed by the Secretary or his delegate) 
to pay the tax shown in the table referred 
to in paragraph (2) (B) in lieu of the tax 
shown in the table referred to in paragraph 
(2) (A). For purposes of this title, an election 
under the preceding sentence shall be treated 
as an election made under section 141(d) (2). 

(4) For purposes of this subsection, deter¬ 
mination of marital status shall be made 
under section 143. 


(f) Cross references. • • • 

(4) For computation of tax by Secretary 
or his delegate, see section 6014. 

(Sec. 4 as amended by secs. 232(f)(1) and 
301(b) (1) and (3). Rev. Act 1964 (78 Stat. 
Ill, 140); secs. 802(c) (1), (2). and (3). Tax 
Reform Act 1969 (83 Stat. 677, 678) ] 

Par. 2. Section 1.4-3 is amended by 
revising paragraph (b)(1), by redesig¬ 
nating paragraph (c) as paragraph (d), 
by revising such redesignated paragraph, 
and by adding a new paragraph (c), to 
read as follows: 

§ 1.1—3 Husband and wife filing sepa¬ 
rate returns. 

• * » * * 

(b) Taxable years beginning after De¬ 
cember 31, 1963, and before January 1 , 
1970. (1) In the case of a husband and 
wife filing a separate return for a taxable 
year beginning after December 31, 1963, 
and before January 1, 1970, the optional 
tax imposed by section 3 shall be— 

(i) For taxable years beginning in 
1964, the lesser of the tax shown in Table 
IV (relating to the 10-percent standard 
deduction for married persons filing sep¬ 
arate returns) or Table V (relating to 
the minimum standard deduction for 
married persons filing separate returns) 
of section 3(a), and 

(ii) For a taxable year beginning after 
December 31,1964, and before January 1, 
1970, the lesser of the tax shown in Table 
IV (relating to the 10-percent standard 
deduction for married persons filing sep¬ 
arate returns) or Table V (relating to 
minimum standard deduction for mar¬ 
ried persons filing separate returns) of 
section 3(b). 


(c) Taxable years beginning after De¬ 
cember 31,1969. (1) In the case of a hus¬ 
band and wife filing a separate return 
for a taxable year beginning after De¬ 
cember 31,1969, the optional tax imposed 
by section 3 shall be the lesser of the tax 
shown in— 

(i) The table prescribed under section 
3 applicable to such taxable year in the 
case of married persons filing separate 
returns which applies the percentage 
standard deduction, or 

(ii) The table prescribed under sec¬ 
tion 3 applicable to such taxable year in 


the case of married persons filing sepa¬ 
rate returns which applies the low in¬ 
come allowance. 

(2) If the tax of one spouse is deter¬ 
mined by the table described in subpara¬ 
graph (1) (i) of this paragraph or if such 
spouse in computing taxable income uses 
the percentage standard deduction pro¬ 
vided for in section 141 (b) , then the table 
described in subparagraph (1) (ii) of this 
paragraph shall not apply in the case of 
the other spouse, if such other spouse 
elects to pay the optional tax imposed 
under section 3. Thus, if a husband and 
wife compute the tax with reference to 
the standard deduction, one cannot elect 
to use the percentage standard deduction 
and the other elect to use the low income 
allowance. A married individual de¬ 
scribed in section 141(d)(2) may elect 
pursuant to such section and the regula¬ 
tions thereunder to pay the tax shown 
in the table described by subparagraph 
(1) (ii) of this paragraph in lieu of the 
tax shown in the table described by sub- 
paragraph (1) (i) of this paragraph. See 
section 141(d) and the regulations there¬ 
under for rules relating to the standard 
deduction in the case of married individ¬ 
uals filing separate returns. 

(d) Determination of marital status. 
For the purpose of applying the restric¬ 
tions upon the right of a married person 
to elect to pay the tax under section 3. 
(1) the determination of marital status 
is made as of the close of the taxpayer s 
taxable year or. if his spouse died during 
such year, as of the date of death; (2) a 
person legally separated from his spouse 
under a decree of divorce or separate 
maintenance on the last day of his tax¬ 
able year (or the date of death of his 
spouse, whichever is applicable) is not 
considered as married; and (3) with re¬ 
spect to taxable years beginning after 
December 31, 1969, a person, although 
considered as married within the mean¬ 
ing of section 143(a), is considered as not 
married if he lives apart from his spouse 
and satisfies the requirements set forth 
in section 143(b). See section 143 and the 
regulations thereunder. 

Par. 3. Section 1.141 is revised to read 
as follows: 

§ 1.141 Statutory provisions: standard 
deduction. 

Sec. 141. Standard deduction — (a) Stand¬ 
ard deduction. Except as otherwise provided 
in this section, the standard deduction refer¬ 
red to in this title is the larger of the per¬ 
centage standard deduction or the low Income 
allowance. 

(b) Percentage standard deduction. The 
percentage standard deduction is an 
amount equal to the applicable percentage 
of adjusted gross income shown in the fol¬ 
lowing table, but not to exceed the maximum 
amount shown in such table (or one-half of 
such maximum amount In the case of a 
separate return by a married Individual): 


Taxable years beginning In— 

Applicable 

percentage 

Maximum 

amount 

1*>70.. 

10 

11. 0 jo 

1971. 

13 

1,500 

1972. 

14 

2,000 

1973 and thereafter_ 

15 

2,000 


FEDERAL REGISTER, VOL. 36, NO. 111—WEDNESDAY, JUNE 9, 1971 














(For Code sec. 141(c) as amended effective 
for taxable years beginning after Decem¬ 
ber 31, 1971, see sec. 141(c) immediately 
following this sec. 141(c) ] 

(c) Low income alloioance —(1) In gen¬ 
eral. The low income allowance is an amount 
equal to the sum of— 

(A) The basic allowance, and 

(B) The additional allowance. 

(2) Basic allowance. For purposes of this 
subsection, the basic allowance is an amount 
equal to the sum of— 

(A) $200, plus 

(B) $100, multiplied by the number of 
exemptions. 

The basic allowance shall not exceed $1,000. 

(3) Additional allowance —(A) In general. 
For purposes of this subsection, the addi¬ 
tional allowance is an amount equal to the 
excess (if any) of $900 over the sum of— 

(i) $100, multiplied by the number of 
exemptions, plus 

(11) The Income phase-out. 

(B) Income phase-out. For purposes of 
subparagraph (A) (ii), the income phase-out 
is an amount equal to one-half of the amount 
by which the adjusted gross income for the 
taxable year exceeds the sum of— 

(l) $1,100, plus 

(ii) $625, multiplied by the number of 
exemptions. 

(4) Married individuals filing separate 
returns. In the case of a married taxpayer 
filing a separate return— 

(A) The low income allowance is an 
amount equal to the basic allowance, and 

(B) The basic allowance is an amount 
(not in excess of $500) equal to the sum of— 

(1) $100, plus 

(ii) $100, multiplied by the number of 
exemptions. 

(5) Number of exemptions. For purposes 
of this subsection, the number of exemp¬ 
tions is the number of exemptions allowed as 
a deduction for the taxable year under sec¬ 
tion 151. 

(6) Special rule for 1971. For a taxable 
year beginning after December 31, 1970, and 
before January 1.1972,— 

(A) Paragraph (3) (A) shall be applied by 
substituting "$850" for "$900". 

(B) Paragraph (3) (B) shall be applied by 
substituting "one-fifteenth" for "one-half", 

(C) Paragraph (3) (B) (i) shall be applied 
by substituting "$1,050" for "$1,100", and 

(D) Paragraph (3) (B) (ii) shall be applied 
by substituting "$650" for “$625". 

[Sec. 141(c) as amended effective for taxable 
years beginning after Dec. 31, 1971J 

(c) Low income allowance. The low in¬ 
come allowance is $1,000 ($500, in the case 
of a married individual filing a separate 
return). 

(d) Married individuals filing separate re¬ 
turns. Notwithstanding subsection (a) — 

(1) The low Income allowance shall not 
apply in the case of a separate return by a 
married individual if the tax of the other 
spouse is determined with regard to the per¬ 
centage standard deduction. 

(2) A married individual filing a separate 
return may, if the low income allowance is 
less than the percentage standard deduction, 
and If the low Income allowance of his 
spouse is greater than the percentage stand¬ 
ard deduction of such spouse, elect (under 
regulations prescribed by the Secretary or 
his delegate) to have his tax determined with 
regard to the low income allowance in lieu 
of being determined with regard to the per¬ 
centage standard deduction. 

ISec. 141 as amended by sec. 112(a), Rev. 
Act 1964 (78 Stat. 23); sec. 802 (a), (c)(4). 
and (e), Tax Reform Act 1969 (83 Stat. 676, 

678)1 
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Par. 4. Section 1.141-1 is amended by 
revising paragraph (a), redesignating 
paragraphs (d) and (e) as paragraphs 
(f) and (g), respectively, revising re¬ 
designated paragraph (f), and adding 
new paragraphs (d), (e), and (h), to 
read as follows: 

§ 1.111—1 Standard deduction. 

(a) In general. The standard deduc¬ 
tion referred to in this section is: 

(1) For taxable years beginning be¬ 
fore January 1. 1964, the 10-percent 
standard deduction, 

(2> For taxable years beginning after 
December 31, 1963, and before Janu¬ 
ary 1. 1970, the larger of the 10-percent 
standard deduction or the minimum 
standard deduction, and 

(3) For taxable years beginning after 
December 31, 1969, the larger of the 
percentage standard deduction or the 
low income allowance. 

The taxpayer may elect to take, in ad¬ 
dition to the deductions from gross in¬ 
come allowable in computing adjusted 
gross income and the deduction de¬ 
scribed in section 151 relating to per¬ 
sonal exemptions, a standard deduction 
in lieu of all deductions other than 
those described in section 62 and in lieu 
of certain credits allowable to the tax¬ 
payer, had he not so elected. See section 
36. Such credits include: The credit 
provided by section 33 for taxes im¬ 
posed by foreign countries and posses¬ 
sions of the United States; the credit 
provided by section 32 for tax withheld 
at source under section 1451 by the 
obligor on tax-free covenant bonds with 
respect to interest on such bonds; and 
the credit provided by section 35 with 
respect to interest on United States 
obligations and interest on obligations 
of ins trumen tali ties of the United 
States. In the case of a taxable year be¬ 
ginning before January 1, 1970, such 
standard deduction, however, may in no 
event exceed $1,000, or $500 in the case 
of a separate return by a married in¬ 
dividual. For determination of marital 
status see § 1.143-1. See section 4 and 
the regulations thereunder for rules re¬ 
lating to standard deduction in respect 
of optional tax. The optional tax tables 
provided for in section 3 reflect the 
standard deduction provided for in sec¬ 
tion 141. 

• • • • • 

(d> Percentage standard deduction. 
The percentage standard deduction is 
an amount equal to the applicable per¬ 
centage of adjusted gross income shown 
in the following table, but not to exceed 
the maximum amount shown in such 
table (or one-half of such maximum 
amount in the case of a separate return 
by a married individual): 


Taxable years beginning in— 

Applicable 

percentage 

Maximum 

amount 

1970. 

10 

$1,000 

1971. 

18 

1,500 

1072. 

14 

2,000 

1973 and thereafter_ 

15 

2,000 
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(e) Loio income allowance —(1) In 
general —(i) For taxable years beginning 
in 1970 and 1971. For taxable years be¬ 
ginning after December 31.1969, and be¬ 
fore January 1, 1972, the low income al¬ 
lowance is an amount equal to the sum 
of the basic allowance and the additional 
allowance. The low income allowance is 
never less than the basic allowance. In 
the case of a married taxpayer (as de¬ 
termined by applying section 143(a), but 
not including an individual who is not 
considered as married, as determined 
by applying section 143(b)), filing a 
separate return, however, the low income 
allowance is equal to the basic allow¬ 
ance, and the basic allowance is an 
amount (not in excess of $500) equal 
to the sum of (a) $100, plus (b) $100, 
multiplied by the number of exemptions 
allowed as a deduction for the taxable 
year under section 151. 

(ii) For taxable years beginning after 
December 31 t 1971. For taxable years be¬ 
ginning after December 31, 1971, the low 
income allowance is $1,000 in the case of 
a return of an individual who is not 
married (including an individual who is 
not considered as married by virtue of 
section 143(b)) or in the case of a joint 
return of a married couple. The low in¬ 
come allowance is $500 in the case of a 
married individual filing a separate 
return. 

(2) Basic allowance. The basic allow¬ 
ance is an amount, not in excess of 
$1,000, equal to the sum of— 

(i) $200, plus 

(ii) $100, multiplied by the number of 
exemptions allowed as a deduction for 
the taxable year under section 151. 

(3) Additional allowance —(i) In 
general. The additional allowance is an 
amount equal to the excess (if any) of 
$900 ($850, in the case of a taxable year 
beginning after December 31, 1970, and 
before January 1, 1972) over the sum 
of— 

(a) $100, multiplied by the number of 
such exemptions, plus 

(b) The income phase-out, if any. 

(ii) Income phase-out. The income 

phase-out is an amount equal to one- 
half (one-fifteenth in the case of a tax¬ 
able year beginning after December 31, 
1970, and before January 1, 1972) of the 
amount (if any) by which the adjusted 
gross income for the taxable year ex¬ 
ceeds the sum of— 

(a) $1,100' ($1,050, in the case of a 
taxable year beginning after Decem¬ 
ber 31, 1970, and before January 1, 1972), 
plus 

(b> $625 ($650, in the case of a taxable 
year beginning after December 31, 1970, 
and before January 1, 1972) multiplied 
by the number of such exemptions. 

(4) Examples. The application of this 
section may be illustrated by the follow¬ 
ing examples: 
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Example (1). H, a married individual, files a Joint return with W. his wife, for calendar 
year 1970. Their combined adjusted gross income for that year Is $5,000. They are entitled 
to six exemptions under section 151 for the year. Their standard deduction is the low income 
allowance ($1,025.00) since it is larger than the percentage standard deduction ($500) and 
is computed as follows: 

Percentage standard deduction (10% of $5.000) - $500 

Low income allowance: 

(i) Basic allowance ($200, plus $100 multiplied by the number of exemp¬ 
tions (6). but not in excess of $1,000) - $800 

Plus 

(il) Additional allowance (Excess of $900 over the sum of $100 multiplied 
by the number of exemptions and the income phase-out): 

(a) $100 x number of exemptions (6) - $600 

Plus 

(b) Income phase-out: 

(1) Adjusted gross income - $5,000 

(2) Less ($1,100 + 1625X6J) .. 4.850 


150 

(3) Income phase-out (^ X 150)- 75 

(c) Additional allowance ($900— (600 + 75))- 225 


(ili) Low income allowance (basic allowance ($800] plus additional allowance 

[$225])---—..1.025 

Example (2). H, a married individual, files a Joint return with W. his wife, for calendar 
year 1971. Their combined adjusted gross income for that year is $5,000. They are entitled 
to six exemptions under section 151 for the year. Their standard deduction is the low income 
allowance ($1,046.67) since it is larger than the percentage standard deduction ($650) and 


is computed as follows: 

Percentage standard deduction (13% of $5,000)- $650.00 

Low income allowance: 

(i) Basic allowance ($200, plus $100 multiplied by the number of 

exemptions [ 6 ]. but not in excess of $1,000)_ $800.00 

Plus 


(li) Additional allowance (Excess of $850 over the sum of $100 
multiplied by the number of exemptions and the income 
phase-out): 

(a) $100Xnumber of exemptions (6)_ $600.00 

Plus 

(b) Income phase-out: 

(1) Adjusted gross income- $5,000.00 

(2) Less ($1,050+1650x61).-. 4,950.00 


50.00 

(3) Income phase-out (>/i.%X 50)- 3.33 

(c) Additional allowance ($850—[600 + 3.33])_ 246.67 


(ill) Low income allowance (Basic allowance [$8001 plus additional allowance 

[$246.67]) .-... 1,046.67 


Example (3). H, a married taxpayer living 
with his spouse, files a separate return for 
1971 and has adjusted gross Income of $3,000 
for that year. He is entitled to six exemptions 
under section 151 for the year. H’s standard 
deduction is the low income allowance which 
is equal to the basic allowance (not in excess 
of $500). and is computed as follows: 

Percentage standard deduction ($3,000 

X 13 % ) .-. $390 

Low income allowance: 

Basic allowance ($100, plus 
$100 multiplied by number 
of exemptions [6] but not in 


excess of $500)- $500 

Low income allowance- 500 


Example ( 4 ). H, a married individual en¬ 
titled to six exemptions, files a separate re¬ 
turn for 1971, is living apart from his spouse, 
and qualifies under section 143(b) and para¬ 
graph (b) of § 1.143-1 to be considered as 
not married. H has adjusted gross income of 
$5,000. His standard deduction is the low 
Income allowance ($1,046.67) and is com¬ 
puted in the manner shown in example (2). 

(f) Married individuals filing separate 
returns. (1) In the case of a married in¬ 
dividual filing a separate return for a 
taxable year beginning after Decem¬ 
ber 31, 1969, the low income allowance 
shall not apply if the tax of the other 
spouse Is determined with regard to the 
percentage standard deduction or is com¬ 


puted by the Internal Revenue Service 
pursuant to section 6014. 

(2) A married individual filing a sepa¬ 
rate return for a taxable year beginning 
after December 31, 1969, may elect to de¬ 
termine his tax with regard to the low 
income allowance in lieu of determining 
it under the percentage standard deduc¬ 
tion although his low income allowance 
is less than the percentage standard de¬ 
duction if the low income allowance of 
his spouse is greater than the percentage 
standard deduction of such spouse. A 
taxpayer shall signify on his return his 
election to determine his tax with regard 
to the low income allowance by claiming 
thereon the deduction in the amount 
provided for in section 141(c) instead of 
the amount provided for in section 141 
(b). 

(3) In the case of a taxable year be¬ 
ginning after December 31. 1963, and 
before January 1, 1970, subparagraphs 
(1) and (2) of this paragraph shall be 
applied by substituting “minimum 
standard deduction”, “the 10-percent 
standard deduction”, and “December 31, 
1963, and before January 1, 1970” for 
“low income allowance”, “percentage 
standard deduction”, and “December 31, 
1969”, respectively. 


(4) For rules relating to the election 
to pay the optional tax imposed by sec¬ 
tion 3 tvhen married individuals file sep¬ 
arate returns, see section 4(c) and the 
regulations thereunder. 

(g) Short taxable year due to death of 
taxpayer. An election to take the stand¬ 
ard deduction may be made for a tax¬ 
able year which is less than 12 months 
on account of the death of the taxpayer. 

<h) Cross reference. For the compu¬ 
tation of the standard deduction for a 
fiscal year beginning in 1969, 1970, 1971, 
or 1972, see section 21(d) and the regu¬ 
lations thereunder. 

Par. 5. Section 1.143 is amended by re¬ 
vising section 143 and by adding a his¬ 
torical note to read as follows: 

§ 1.113 Statutory provisions; dctcrni'n - 
lion of marital Ntutus. 

Sec. 143. Determination of mcirital sta¬ 
tus—(a) General rule. Por purposes of this 
part — 

(1) The determination of whether an in¬ 
dividual is married shall be made as of the 
close of his taxable year; except that if his 
spouse dies during his taxable year such de¬ 
termination shall be made as of the time of 
such death; and 

(2) An individual legally separated from 
his spouse under a decree of divorce or of 
separate maintenance shall not be consid¬ 
ered as married. 

(b) Certain married individuals living 
apart. For purposes of this part, if — 

(1) An individual who is married (within 
the meaning of subsection (a) And who 
files a separate return maintains as his home 
a household which constitutes for more than 
one-half of the taxable year the principal 
place of abode of a dependent (A) who 
(within the meaning of section 152) is a 
son. stepson, daughter, or stepdaughter of 
the individual, and (B) with respect to whom 
such Individual is entitled to a deduction for 
the taxable year under section 151, 

(2) Such individual furnishes over half 
of the cost of maintaining such household 
during the taxable year, and 

(3) During the entire taxable year such 
individual’s spouse is not a member of such 
household, 

such Individual shall not be considered as 
married. 

[Sec. 143 as amended by sec. 802(b). Tax 
Reform Act 1969 (83 Stat. 677)] 

Par. 6. Section 1.143-1 is amended to 
read as follows: 

§ 1.143—1 Determination of marital 
status. 

(a) General rule. The determination 
of whether an individual is married shall 
be made as of the close of his taxable 
year unless his spouse dies during his 
taxable year, in which case such deter¬ 
mination shall be made as of the time of 
such death: and, except as provided in 
paragraph (b) of this section, an indi¬ 
vidual shall be considered as married 
even though living apart from his spouse 
unless legally separated under a decree 
of divorce or separate maintenance. The 
provisions of this paragraph may be 
illustrated by the following examples: 
• Example ( 1 ). Taxpayer A and his wife B 
both make their returns on a calendar year 
basis. In July 1954, they enter into a sepa¬ 
ration agreement and thereafter live apart, 
but no decree of divorce or separate main¬ 
tenance is issued until March 1955. If A 
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itemizes and claims his actual deductions 
on his return for the calendar year 1954, 
B may not elect the standard deduction on 
her return since B is considered as married 
to A (although permanently separated by 
agreement) on the last day of 1954. 

Example (2). Taxpayer A makes his re¬ 
turns on the basis of a fiscal year ending 
June 30. His wife B makes her returns on 
the calendar year basis. A died in October 
1954. In such case, since A and B were mar¬ 
ried as of the date of death, B may not elect 
the standard deduction for the calendar year 
1954 If the income of A for the short taxable 
year ending with the date of his death is 
determined without regard to the standard 
deduction. 

(b) Certain married individuals living 
apart. (1) For purposes of part IV of 
subchapter B of chapter 1 of the Code, 
an individual is not considered as mar¬ 
ried for taxable years beginning after 
December 31, 1969, if (i) such individual 
is married (within the meaning of par¬ 
agraph (a) of this section) but files a 
separate return; (ii) such individual 
maintains as his home a household 
which constitutes for more than one- 
half of the taxable year the principal 
place of abode of a dependent (a) who 
(within the meaning of section 152 and 
the regulations thereunder) is a son. 
stepson, daughter, or stepdaughter of 
the individual, and (b) with respect to 
whom such individual is entitled to a 
deduction for the taxable year under 
section 151; (iii) such individual fur¬ 
nishes over half of the cost of main¬ 
taining such household during the tax¬ 
able year; and (iv) during the entire 
taxable year such individual's spouse is 
not a member of such household. 

(2) For purposes of subparagraph (1) 
(ii)(a> of this paragraph, a legally 
adopted son or daughter of an individual, 
a child (described in paragraph (c)(2) 
of § 1.152-2) who is a member of an in¬ 
dividual's household if placed with such 
individual by an authorized placement 
agency (as defined in paragraph (c)(2) 
of § 1.152-2) for legal adoption by such 
individual, or a foster child (described 
in paragraph (c)(4) of § 1.152-2) of an 
individual if such child satisfies the re¬ 
quirements of section 152(a)(9) of the 
Code and paragraph (b) of § 1.152-1 with 
respect to such individual, shall be 
treated as a son or daughter of such in¬ 
dividual by blood. 

(3) For purposes of subparagraph (1) 
(ii) of this paragraph, the household 
must actually constitute the home of the 
individual for his taxable year. However, 
a physical change in the location of such 
home will not prevent an individual from 
qualifying for the treatment provided in 
subparagraph (1) of this paragraph. It 
is not sufficient that the individual main¬ 
tain the household without being its 
occupant. The individual and the de¬ 
pendent described in subparagraph (1) 
(ii)(a) of this paragraph must occupy 
the household for more than one-half of 
the taxable year of the individual. How- 
over, the fact that such dependent is 
bom or dies within the taxable year will 
not prevent an individual from qualifying 
for such treatment if the household con¬ 
stitutes the principal place of abode of 
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such dependent for the remaining or 
preceding part of such taxable year. The 
individual and such dependent will be 
considered as occupying the household 
during temporary absences from the 
household due to special circumstances. 
A nonpermanent failure to occupy the 
common abode by reason of illness, edu¬ 
cation, business, vacation, military serv¬ 
ice, or a custody agreement under which 
a child or stepchild is absent for less 
than 6 months in the taxable year of the 
taxpayer, shall be considered a temporary 
absence due to special circumstances. 
Such absence will not prevent an indi¬ 
vidual from qualifying for the treatment 
provided in subparagraph (1) of this 
paragraph if (i) it is reasonable to assume 
that such individual or the dependent 
will return to the household and (ii) such 
individual continues to maintain such 
household or a substantially equivalent 
household in anticipation of such return. 

(4) An individual shall be considered 
as maintaining a household only if he 
pays more than one-half of the cost 
thereof for his taxable year. The cost of 
maintaining a household shall be the ex¬ 
penses incurred for the mutual benefit of 
the occupants thereof by reason of its 
operation as the principal place of abode 
of such occupants for such taxable year. 
The cost of maintaining a household 
shall not include expenses otherwise in¬ 
curred. The expenses of maintaining a 
household include property taxes, mort¬ 
gage interest, rent, utility charges, up¬ 
keep and repairs, property insurance, 
and food consumed on the premises. Such 
expenses do not include the cost of cloth¬ 
ing, education, medical treatment, vaca¬ 
tions, life insurance, and transportation. 
In addition, the cost of maintaining a 
household shall not include any amount 
which represents the value of services 
rendered in the household by the tax¬ 
payer or by a dependent described in 
subparagraph (l)(ii)(a) of this para¬ 
graph. 

(5) For purposes of subparagraph (1) 
(iv) of this paragraph, an individual's 
spouse is not a member of the household 
during a taxable year if such household 
does not constitute such spouse’s place 
of abode at any time during such year. 
An individual’s spouse will be considered 
to be a member of the household during 
temporary absences from the household 
due to special circumstances. A nonper¬ 
manent failure to occupy such household 
as his abode by reason of illness, educa¬ 
tion, business, vacation, or military 
service shall be considered a mere 
temporary absence due to special 
circumstances. 

(6) The provisions of this paragraph 
may be illustrated by the following 
example: 

Example. Taxpayer A, married to B at the 
close of the calendar year 1971, his taxable 
year. Is living apart from B. but A Is not 
legally separated from B under a decree of 
divorce or separate maintenance. A main¬ 
tains a household as his home which Is for 
7 months of 1971 the principal place of abode 
of C, his son, with respect to whom A Is 
entitled to a deduction under section 151. A 
pays for more than one-half the cost of 
maintaining that household. At no time dur¬ 
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ing 1971 was B a member of the household 
occupied by A and C. A files a separate re¬ 
turn for 1971. Under these circumstances. A 
is considered as not married under section 
143(b) for purposes of the standard deduc¬ 
tion. Even though A Is married and files a 
separate return A may claim for 1971 as his 
standard deduction the larger of the low 
Income allowance up to a maximum of $1,050 
consisting of both the basic allowance and 
additional allowance (rather than the basic 
allowance only subject to the $500 limitation 
applicable to a separate return of a married 
individual) or the percentage standard de¬ 
duction subject to the $1,500 limitation 
(rather than the $750 limitation applicable 
to a separate return of a married individual). 
See § 1.141-1. For purposes of the provisions 
of part IV of subchapter B of chapter 1 of 
the Code and the regulations thereunder, A 
Is treated as unmarried. 

Par. 7. Section 1.144-1 is amended by 
adding a new paragraph (d) to read 
as follows: 

§ 1.144—1 Manner and effect of election 
to take the standard deduction. 

• • • • • 

(d) For determination of marital 
status, see § 1.143-1. 

Par. 8. Section 1.144-2 is amended by 
adding a new paragraph (e) to read as 
follows: 

§ 1.144—2 Change of election with re¬ 
spect to the standard deduction. 

• • • • • 

(e) For determination of marital sta¬ 
tus, see § 1.143-1. 

[FR Doc.71-8047 Filed 6-8-71:8:51 am) 

Title 33—NAVIGATION AND 
NAVIGABLE WATERS 

Chapter I—Coast Guard, Department 
of Transportation 
SUBCHAPTER J—BRIDGES 

[CGFR 70—43) 

PART 117—drawbridge 
OPERATION REGULATIONS 

Bogue Sound, N.C. 

This amendment revises the regula¬ 
tions for the North Carolina State High¬ 
way Commission drawbridge across 
Bogue Sound to extend the times during 
which the draw may remain closed and 
to change the times from eastern stand¬ 
ard time to local time. This time change 
should eliminate the confusion that pres¬ 
ently exists in converting eastern stand¬ 
ard time to eastern daylight saving time. 
The present regulations allow the draw 
to remain closed from 12 m. to 6 p.m., 
e.s.t., from June 15 through Labor Day, 
on Saturdays. Sundays, and July 4, but 
require that the draw open at 2 p.m. and 
4 pjn. for any vessels waiting to pass. 
This revision adds a period from May 1 
through June 14. on Saturdays, Sundays, 
and national holidays from 1 p.m. to 7 
p.m. during which the draw may remain 
closed and requires that the draw open 
on the hour for any vessel during this 
period. The draw is required to open at 
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any time for public vessels of the United 
States, towboats with tows, commercial 
vessels, and vessel in an emergency in¬ 
volving danger to life or property. This 
change is made to minimize vehicular 
traffic congestion during these periods. 

This amendment was circulated as a 
public notice dated August 5, 1969. by 
the Commander, Fifth Coast Guard Dis¬ 
trict and was published in the Federal 
Register as a notice of proposed rule 
making (CGFR 70-43) on April 15, 1970 
(35 F.R. 6109). 

In view of comments received, it ap¬ 
pears that openings from May 1 through 
June 14 on the hour rather than half 
hour and hour would provide a smoother 
vehicular traffic flow and this change 
from the notice is made in the regula¬ 
tions. The Coast Guard believes that 
these less frequent openings do not un¬ 
duly restrict navigation. This regulation 
may be revised in the future if a review 
of additional data indicates that further 
revision is desirable. 

Accordingly, Part 117 is amended oy 
revising § 117.355 to read as follows: 

§ 117.355 Bojpie Sound (Atlantic In|ra- 
coastal), N.C., North Carolina State 
Highway Commission Bridge at At¬ 
lantic Beach. 

(a) The draw shall open on signal ex¬ 
cept— 

(1) From May 1 through June 14, on 
Saturdays, Sundays, and national holi¬ 
days, from 1 p.m. to 7 p.m., the draw need 
not open for the passage of vessel except 
that the draw shall open on the hour 
for any vessel; and 

(2) From June 15 through Labor Day. 
on Saturdays, Sundays, and the Fourth 
of July from 1 p.m. to 7 p.m. the draw 
need not open for the passage of vessels 
except that the draw shall open at 3 p.m. 
and 5 p.m. for any vessels. 

(b) The draw shall open on signal at 
any time, not withstanding the provi¬ 
sions of paragraph (a) of this section for 
the passage of vessels of the United 
States, towboats with tows, commercial 
vessels, and any vessel in an emergency 
involving danger to life or property. An 
emergency shall be indicated by four 
blasts of a whistle, horn, or similar device. 

(c) The owner of or agency control¬ 
ling the bridge shall erect and maintain 
on the upstream and downstream sides 
of the bridge, on the bridge or elsewhere, 
signs acceptable to the District Com¬ 
mander setting forth the regulations in 
this section. 

(Sec. 5. 28 Stat. 362, as amended, sec. 6(g)(3), 
80 Stat. 937; 33 U.S.C. 499. 49 U.S.C. 1655(g) 
(2); 49 CFR 1.46(C)(5) (35 F.R. 4959), 33 
CFR 1.05-1 (C) (5) (35 Fit. 15922)) 

Effective date. This revision shall be¬ 
come effective on July 9,1971. 

Dated: June 2,1971. 

R. E. Hammond, 

Rear Admiral, U.S. Coast Guard , 
Chief, Office of Operations . 
[PR Doc.71-8040 Piled 6-8-71;8:51 am] 


Title 41—PUBLIC CONTRACTS 
AND PROPERTY MANAGEMENT 


Chapter 5A—Federal Supply Service, 
General Services Administration 


PART 5A-72—REGULAR PURCHASE 
PROGRAMS OTHER THAN FEDERAL 
SUPPLY SCHEDULE 

Miscellaneous Amendments 

The table of contents of Part 5A-72 
is amended by adding and revising the 
following entries: 

Sec. 

5A-72.105-16 Monthly Supply Potential 
(MSP) and Method of 
Award clauses. 

5A-72.106-7 Procurement of paints, dopes. 

varnishes, and related prod¬ 
ucts (FSC Group 80). 


Subpart 5A-72.6—Standby-Stock Procurement 
Policies and Procedures 


5A-72.601 

5A-72.602 

5A-72.603 

5A-72.604 

5A-72.605 

5A-72.606 

5A-72.607 

5A-72.608 

5A-72.609 

5A-72.610 


5A-72.611 


General. 

Application of Standby-Stock 
clause. 

Estimated requirements in 
solicitations. 

Initial standby-stock quanti¬ 
ties. 

Standby-stock and other items 
in the same solicitation. 

Contract clauses. 

Contracting period. 

Placing delivery orders under 
standby-stock contracts. 

Action by quality control repre¬ 
sentative. 

Guarantee to purchase replace¬ 
ment quantities—notice of 
discontinuance. 

Standby-Stock clause. 


Authority : The provisions of this Subpart 
5A-72.6 issued under sec. 205(c), 63 Stat. 
390; 40 U.S.C. 426(c); 41 CFR 5-1.101 (c). 


Subpart 5A-72.1—Procurement of 
Stores Stock Items 

1. Section 5A-72.105-6 is amended by 
adding paragraph (e) as follows: 

§ 5A—72.105-6 Delivery conditions and 
shipping point. 

» ♦ • • ♦ 

re) When required as part of the 
solicitation, the following Production 
Point clause shall be inserted (see FPR 1- 
2.201(b)(4)): 


Production Point 

Offeror shall insert, In the spaces below, 
the names of the manufacturers of the items 
offered and the address of the production 
facility (les). 


Item Production point 

No. Name* of manufact urer (address. Including 

county) 


2. Section 5A-72.105-14 is amended as 
follows: 

§ 5A—72.105—14 F.o.li. destination deliv¬ 
eries of less-tliun-earloud quantities to 
CSA Supply Depots. 


(b) Deductions from contractor s in¬ 
voices pursuant to the clause in (a), 
above, will be made by the Finance Di¬ 
vision in the appropriate Accounting 
Center making payment for the supplies 
and will be based on a statement fur¬ 
nished by the receiving supply depot in¬ 
dicating the amount to be deducted and 
the basis therefor. 

3. Section 5A-72.105-15 is revised as 
follow’s: 

§ 5A—72.105—15 Progressive awards. 

(a) When it is expected that total re¬ 
quirements may exceed the quantity 
which any one supplier is willing or 
capable to allocate monthly toward such 
total requirements, the solicitation may 
provide for progressive awards, subject 
to the following limitations: 

(1) Progressive awards should be 
avoided if the total requirements can be 
broken into smaller quantities by zoning 
them for separate delivery destinations 
within the continental United States or 
by providing for separate awards on an 
item-by-item basis even though like 
items are involved which would other¬ 
wise lend themselves to award in the 
aggregate. 

(2) The progressive awards method 
should also be used only after the con¬ 
tracting officer has explored and found 
that the more preferable monthly sup¬ 
ply potential (MSP) method is not feasi¬ 
ble (see § 5A-72.105-16). The progressive 
awards clause (see (b)(8), below) shall 
not be used when the MSP method is 
used. 

(b) When progressive aw’ards are 
found to be the acceptable procurement 
method in accordance with (a), above, 
the contracting officer shall: 

(1) Provide in the solicitation that of¬ 
ferors are permitted to indicate monthly 
quantity limitations for the items for 
which they can accept orders; 

(2) Determine whether certain groups 
of items would involve the use of the 
same production facilities and, if so, re¬ 
quest offerors to provide one monthly 
allocation for the whole group which may 
be applied to any line or combination of 
line items. Where knowledge of produc¬ 
tion techniques is insufficient to permit 
grouping by the contracting officer, offer¬ 
ors should be requested to group items on 
their own and to offer monthly alloca¬ 
tions for each group; 

(3) If monthly quantity limitations 
are indicated by offerors in accordance 
with (b)(1) above, they must be advised 
that, if progressive awards are made, or¬ 
ders in excess of those allocations may 
not be accepted; 

(4) Reject offers which are considered 
unreasonably high (see § 1-2.404-2 (c)) l 
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(5) Make a sufficient number of 
awards to insure supply availability; 

(6) Establish controls to insure that 
order in excess of the maximum 
monthly quantity allocation for the con¬ 
tractor who had offered the lowest price 
are issued to the next successively higher 
contractor (see § 5A-72.105-24); 

(7) When applicable, successful offer¬ 
ors shall be advised in the award that 
progressive awards have been made; 

18 ) Because of the great diversity of 
the items which may be involved in a 
procurement by the progressive awards 
method, it is not possible to prescribe a 
uniform contract clause which would 
apply to all situations. Therefore the fol¬ 
lowing clause is set forth only as a sample 
and a guide, subject to any necessary 
modifications to fit the particular 
situation. 

Progressive Awards and Monthly 
Quantity Allocations 

(a) Monthly quantity allocation. (1) Set 
forth below are the Government’s estimated 
annual and monthly requirements for each 
stock item covered by this invitation. In or¬ 
der to preclude the placement of orders with 
any Contractor in excess of his production 
capacity, bidders are requested to indicate, in 
the spaces provided, the total quantity per 
month which they are willing to furnish of 
any item, or group of items, involving the 
use of the same production facilities. Since 
the number of items on which any bidder 
may be eligible for award cannot be deter¬ 
mined in advance of bid opening, bidders are 
urged, in making monthly allocations, to 
group, for allocation purposes, as many items 
as possible. Such grouping will make it pos¬ 
sible for the Government to make fullest 
use of the production capabilities of each 
bidder. (2) Bidders need not limit their 
monthly quantity allocations to the Govern¬ 
ment’s estimated monthly requirements, 
since additional unanticipated needs may 
occur during the period of the contract. If 
a bidder does not insert monthly allocation 
quantities, he will be deemed to offer to fur¬ 
nish all of the Government’s requirements, 
even though they may exceed the stated 
estimated requirements. 


Federal stock Estimated annual Estimated 
number requirements monthly 

requirement* 


Bidders Monthly Quantity Allocations 

Items or groups of Monthly allocation 
items quantity 


(b) Progressive awards. If the low respon¬ 
sive bidder offers a monthly quantity alloca¬ 
tion of less than the Government’s estimated 
requirements, the Government may make 
progressive awards to the extent necessary 
to meet the estimated requirements. In such 
cases, awards will be made to the low re¬ 
sponsive bidder, covering Government re¬ 
quirements up to that bidder’s stated 
monthly quantity allocations, and then pro¬ 
gressively to other bidders to the extent 
necessary. 

(c) Ordering procedure. If progressive 
awards are made, orders will be placed first 
with the contractor offering the lowest price 
on each item normally up to that contrac¬ 
tors maximum quantity allocation and then. 
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in the same manner, successively to other 
contractors. However, to avoid the placement 
of unduly small orders or the splitting of a 
single requirement between two contractors, 
the Government reserves the right to place 
orders with back-up contractors whenever 
the orders placed with lower priced contrac¬ 
tors equal or exceed 95 percent of their 
monthly quantity allocation for the item or 
group of items being ordered. In no case will 
orders be placed with any contractor in 
excess of his monthly quantity allocation. 

4. Section 5A-72.105-16 is revised as 
follows: 

§ 5.4—72.105—16 Monthly Supply Poten¬ 
tial (MSP) and Method of Award 
clauses. 

(a) General. The Monthly Supply Po¬ 
tential (MSP) clause and Method of 
Award clause (see (d) and (e), below) 
shall be included in all solicitations for 
requirements-type term contracts (see 
§ 5A-72.105-3) under national and area 
contracting assignments for stock items, 
except where (1) another authorized 
clause is used to limit the contractor's 
obligation to deliver (e.g., Standby-Stock 
clause). or (2) the Director. Procurement 
Operations Division; the Director, Spe¬ 
cial Programs Division; or the Chief of 
a Regional Procurement Division au¬ 
thorizes an exception (in which case the 
file shall be documented accordingly). 
Use of these clauses is not mandatory 
in requirements-type term contracts 
issued by regional offices for their own 
regional requirements. However, the 
clauses should be used where the esti¬ 
mated requirements are substantial and 
it is anticipated that difficulties may 
otherwise be encountered because of in¬ 
adequate production capacities of some 
offerors. 

(b) Purpose. The purpose of the MSP 
clause is to provide for a maximum limit 
on the quantity the contractor is ob¬ 
ligated to deliver under requirements 
contracts in those cases where the esti¬ 
mated requirements are expected to ex¬ 
ceed the production capability of some 
prospective bidders (see § l-3.409(b)). 
The use of the MSP clause also gives the 
Government an opportunity to make the 
fullest use of the low bidder's production 
capacity. 

(c) Guidelines for use of the MSP and 
Method of Award clauses. (1) The MSP 
and Method of Award clauses provide 
that items or groups of items will not 
be subdivided for award purposes, which 
is different from progressive awards 
which are awards for partial quantities 
of an item to two or more offerors where 
the low acceptable offeror does not or 
cannot offer the full quantity (see 
§5A-72.105-15). 

(2) The MSP clause provides space 
for bidders to insert their MSP’s for in¬ 
dividual items or to furnish a combined 
MSP for all items or groups of items. 
This space shall not be rearranged or 
relocated in the item listing as it is de¬ 
signed to encourage bidders to furnish a 
combined MSP for as many items or 
groups of items as possible. 

(3) Estimated requirements for the 
entire contract period shall be shown for 
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each item (or for a group of items, if 
award is to be made for a group of items 
in the aggregate). 

(4) The estimated peak monthly re¬ 
quirements (EPMR), if any, shall be 
calculated for each item separately and 
shall be no higher than to cover antici¬ 
pated normal upward requirements 
fluctuations. The EPMR stated in solici¬ 
tations shall not exceed 150 percent of 
the monthly average of the estimated 
requirements unless authorized by the 
Director, Procurement Operations Di¬ 
vision; the Director, Special Programs 
Division: or the Chief of a Regional 
Procurement Division. 

(d) The Monthly Supply Potential 
clause. 

Monthly Supply Potential 

Set forth in the Schedule of items are the 
Governments estimated erquirements lor 
the period of this contract and estimated 
peak monthly requirements for each item 
or group of items covered by this solicita¬ 
tion. In order to preclude the placement of 
orders with any contractor in excess of his 
production capacity, offerors are requested 
to indicate, in the spaces provided, the total 
quantity per month which they are wUllng 
to furnish of any item or group of items 
involving the use of the same production 
facilities. Since the number of Items or 
groups of items on which any offeror may be 
eligible for award cannot be determined in 
advance of opening of offers, offerors are 
urged, in setting their monthly supply po¬ 
tentials. to group as many items or groups 
of items as possible. Such grouping wlU make 
it possible for the Government to make 
fullest use of the production facilities of 
each offeror. For example, if an offeror’s pro¬ 
duction facilities can be used to produce any 
of the items or groups of items covered by 
the solicitation, the offeror may insert a single 
overall limitation on the quantity he can 
supply applicable to all items or groups of 
items. Bidders are cautioned that in order 
to quality for an award, the offeror’s monthly 
supply potential must cover the Govern¬ 
ment’s estimated peak monthly requirement 
for each group or individual item to be 
awarded to the offeror. Groups or Individual 
items will not be subdivided for award 
purposes. 

Offeror’s Monthly Supply Potential 

Items or groups of Offeror's monthly 

items supply potential 


The Government is obligated to place pur¬ 
suant to this contract all orders for the sup¬ 
plies covered herein, except (1) orders for 
less than that which may be specified in a 
Minimum Order Limitation clause. (2) orders 
in excess of that which may be specified in a 
Maximum Order Limitation clause, and (3) 
in the case of exigencies as specified in the 
Scope of Contract clause. 

The Government’s estimated peak monthly 
and estimated requirements for the period 
of this contract are furnished for the Infor¬ 
mation of offerors, but shall not be con¬ 
strued to represent any amount which the 
Government shall be obligated to purchase 
under Ihe contract (except as may be pro¬ 
vided in a Guaranteed Minimum clause). 

If an offeror does not provide a monthly 
supply potential, he will be deemed to offer 
to fuminsh one hundred and twenty-five 
percent (125%) of the Government’s estl- 
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mated peak monthly requirement for the 
item or group of items, which quantity shall 
then be considered as his stated monthly 
supply potential. 

For each item or groups of items awarded 
him pursuant to this solicitation, the suc¬ 
cessful offeror (Contractor) shall be obligated 
to fill all orders received by him during any 
one calendar month, calculated from the date 
of award, the total of which does not exceed 
either his stated monthly supply potential or 
one hundred and twenty-five percent (125%) 
of the estimated peak monthly requirement 
for the item or group of items, whichever is 
less. 

The Contractor may, with respect to any 
ltem(s) or group of items, refuse to accept 
orders, or portions thereof, received during 
any one calendar month which exceed the 
monthly quantities he is required to accept: 
Provided, That such refusal to accept Is com¬ 
municated in writing to the office issuing 
such order(s) within 5 days of receipt of the 
order by the Contractor. Further, the Con¬ 
tractor is requested to notify the Contracting 
Officer when he has reached the required 
monthly quantity and will not accept addi¬ 
tional orders for that month. Failure to com¬ 
municate the refusal to accept to the office 
issuing the order within the time required 
shall be deemed to be acceptance of the order 
by the Contractor. Delivery (or “shipment”, 
as the case ifiay be) of all orders, or portions 
thereof, in excess of the required monthly 
quantity which have been accepted, or 
deemed to have been accepted, by the Con¬ 
tractor shall be made within the same num¬ 
ber of days as is required for those orders not 
in excess of the required monthly quantity. 
The Contractor shall not accept any of these 
orders against the required monthly quantity 
for the succeeding month. Orders, or portions 
thereof, which have been properly refused by 
the Contractor may be procured outside of 
this contract without prejudice to either 
party. 

(e) The Method of Award clause for 
use with MSP clause. ( See § 5A-72.106-7 
for paint contracts .) Both paragraphs 

(a) and (b) of the clause must be appro¬ 
priately modified where the solicitation 
covers only items to be awarded individ¬ 
ually or only groups of items to be 
awarded in the aggregate. Also, para¬ 
graph b(l) must be modified where 
other than the weighted factor formula 
method (e.g., preestablished price listed 
method ) is to be used. 

Method of Award 

(a) Award will be made in accordance 
with (b). below, on the basis of the Gov¬ 
ernment’s estimated peak monthly require¬ 
ments, to the low responsive offeror(s) up 
to their stated monthly supply potentials. 
Within the limits prescribed by the offeror, 
the Government will apply offeror’s monthly 
supply potential to any items or groups of 
Items offered, as the Government’s Interests 
require. In order to qualify for an award, 
the offeror’s monthly supply potential must 
cover the Government’s estimated peak 
monthly requirement for each group or in¬ 
dividual item to be awarded to the offeror. 
Groups or individual items will not be sub¬ 
divided for award purposes. 

(b) Award will be made as follows: 

(1) Groups -: In the aggre¬ 

gate by group. The low aggregate offeror 
will be determined by multiplying the unit 
price submitted on each item by the esti¬ 
mated quantity specified, and adding the 
resultant extensions. In order to qualify for 
an award on a group, prices must be sub¬ 
mitted on each item within the group. 

(2) Items.: Item-by-Item 
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5. Section 5A-72.105-21 is revised by 
adding the Minimum Order Limitation 
clause. 

§ 5A—72.105-21 Minimum orders. 

(a) Where it is known that bidders are 
reluctant to accept small orders and will 
increase prices to cover additional costs 
for handling such orders, a minimum or¬ 
der provision shall be included in invita¬ 
tions for bids. Where the contract will 
cover the requirements of more than one 
region, the ordering pattern at the re¬ 
gions involved shall be considered in set¬ 
ting the minimum so as to limit the ex¬ 
tent of open-market purchases of small 
requirements. 

(b) The following clause shall be in¬ 
cluded in solicitations for offers when 
applicable in accordance with (a), above: 

Minimum Order Limitation 

No ordering office will be obligated to or¬ 
der and no contractor will be obligated to 
make any delivery amounting to less than 
_but such deliveries may be or¬ 
dered by the Government subject to accept¬ 
ance by the Contractor. Failure on the part 
of the Contractor to return the order by 
mailing or otherwise furnishing it to the 
ordering office within 5 working days after 
receipt shall constitute acceptance where¬ 
upon all other provisions of the contract shall 
apply to such order. 

Notwithstanding the foregoing, where 
either Government Standard Unit Packing or 
Commercial Standard Unit Packing is speci¬ 
fied in the contract, orders shall be placed 
only In the specified standard pack quantity 
or multiples thereof. 

6. Section 5A-72.106-7 is added to pro¬ 
vide guidelines for the procurement of 
paints, dopes, varnishes, and related 
products (FSC Group 80), as follows: 

§ 5A— 72.106—7 Procurement of paints, 
dopes, varnishes, and related prod¬ 
ucts (FSC Group 80). 

This section prescribes special clauses 
and guidelines applicable to the procure¬ 
ment of paints, dopes, varnishes, and re¬ 
lated products (FSC Group 80 items). 

(a) The Minimum Order Limitation 
clause. (See § 5A-72.105-21.) 

(b) The Method of Aumrd clause. This 
clause shall be used only in conjunction 
with the MSP clause (see § 5A-72.105- 
16(d)). Solicitations for paints, var¬ 
nishes and related products shall provide 
for a 6-month contract period unless the 
buying office desires and determines it 
advantageous to provide for a 12-month 
period. In the latter case, offers shall be 
solicited for both a 6-month and a 12- 
month period and award shall be made 
for all items either for the 6- or the 12- 
month period. To provide for the fore¬ 
going the following clause shall be used. 
If it is contemplated to make awards in 
the aggregate, the clause shall be modi¬ 
fied accordingly. 


1 Enter the minimum economical quantity 
in terms of dollar amount, pounds, gallons, 
drums, packages, dozens, etc.; coinciding 
with unlt(s) of issue specified in the sched¬ 
ule. Contracting officers shall consider the 
compatibility between the minimum order 
limitation and the normal standard pack. 


Method or Award 

Award for aU items will be made either 
for a 12-month contract period or a 6-month 
contract period, whichever results in the 
lowest total cost to the Government. For 
the purpose of determining whether award 
will be made for all items for the 12-month 
contract period or for all items for the 6- 
month contract period, offers will be evalu¬ 
ated as follows: 

(a) The low responsive offers for each con¬ 
tract period for all items will be multiplied 
by the estimated quantity for each item and 
the resultant extensions wiU be added to de¬ 
termine the total cost for each contract 
period. 

(b) The total cost for the 12-month con¬ 
tract period will be divided by two (2) and 
the result will be compared with the total 
cost for the 6-month contract period. Award 
will then be made for all items either for 
the 12-month contract period or for the 6- 
month contract period, whichever results in 
the lowest total cost to the Government 

(c) In the event offerors choose to limit 
their offers to either the 6-month contract 
period or the 12-month contract period, and, 
as a result of such limitation, offers for an 
item are received for only one of the two 
contract periods, such item wUl be excluded 
from the evaluation outlined in (a) and (b), 
above. However, If the contract period se¬ 
lected under (a) and (b) conforms to the 
contract period for any Item on which offers 
were received for one contraot period only, 
the Government reserves the right to make 
award on such item. If the contract period 
selected under (a) and (b) does not con¬ 
form to the contract period for any item on 
which offers were received forgone contract 
period only, such offers will ~not be con¬ 
sidered for award. 

Subject to the above, award will be made 
item-by-item on the basis of the Govern¬ 
ment’s estimated peak monthly requirements 
to the low responsive offerors up to their 
stated monthly supply potentials. Within the 
limits prescribed by the offeror, the Govern¬ 
ment will apply offeror’s monthly supply 
potential to any items offered, as the Govern¬ 
ment’s interests require. In order to qualify 
for an award, the offeror’s monthly supply 
potential must cover the Government’s esti¬ 
mated peak monthly requirement for each 
Individual item to be awarded to the offeror. 
Individual item quantities will not be sub¬ 
divided for award purposes. 

(c) The Color Chips clause. The fol¬ 
lowing clause shall be used subject to a 
review prior to issuance of the solicita¬ 
tion to insure that all standards, specifi¬ 
cations, and other data are complete, 
current, and correct. 

Color Chips 

Colors of material to be furnished under 
this contract must conform to those in¬ 
cluded under Federal Standard 595 (indicate 
complete identification, such as number, 
date, etc.) and/or other standards such as 
Munsell Colors, ANA, etc. Color chips shall 
be furnished to the successful offeror by the 
GSA Regional Quality Control Division 
responsible for performing the source 
Inspection. 

(d) The Availability for Inspection 
and Testing and Delivery clause. 

Availability for Inspection and Testing 
and Delivery 

The Government requires that the suppli<* 
listed herein be made available for inspection 
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and testing within- 1 * 3 * 1 days after receipt 

of order and delivered to destination within 
_* days after notice of approval and re¬ 
lease by the Government representative. 

If the Contractor fails to make the supplies 
available for inspection and testing within 
the number of days after receipt of order or 
fails to make delivery to destination within 

_* days after notice of approval and 

release by the Government representative 
specified above, the Contractor shall be 
deemed to have failed to make delivery 
within the purview of Article 11(a) (1) of the 
General Provisions, Standard Form 32. If the 
Contractor makes the supplies available for 
testing and inspection within the number 
of days specified above and the Government 
rejects the supplies for non-conformance 
within specification requirements, the con¬ 
tract shall be subject to termination for de¬ 
fault pursuant to Article 11(a) (li) of the 
General Provisions, Standard Form 32. 

(e) Contractor Responsibility clause . 

Contractor Responsibility 

The contractor inspection responsibility, 
set forth in Clause 5, Inspection, of GSA 
Form 1424, GSA Supplemental Provisions, is 
supplemented as follows: 

(a) Contractor quality control provisions: 
The Contractor shall maintain an effective 
quality control system acceptable to the 
Government including the laboratory test¬ 
ing facilities necessary to conduct all the 
tests required by the specification. In the 
event the contractor is utilizing a commer¬ 
cial laboratory, the laboratory must have the 
capability of performing all the specifica¬ 
tion tests and be acceptable to the Govern¬ 
ment. The Contractor shall furnish the name 
and address of the laboratory. 

(b) Paint chip requirement: For each lot 
of coating, the Contractor shall furnish the 
Government representative a paint chip de¬ 
lineating the color, gloss, and general appear¬ 
ance of the material covered by the lot. The 
paint chip shall be approximately 3x5 
inches. 

(c) Testing procedures and reports: All 
tests shall be performed on each batch of 
paint. The tests shall be in accordance with 
the application specifications. The Contractor 
Is cautioned to refer to, and to comply with, 
all modifications of the specifications cited 
in the contractual documents. If testing Is 
not done by the Contractor, it shall be his 
responsibility to furnish the testing facility 
with all pertinent contract information and 
modifications to make certain that the 
testing establishment is adequately informed 
to accomplish all tests on each batch and 
make accurate reports. Quantitative test re¬ 
sults shall be reported on each batch to the 
same number of digits as are used in stating 
the requirements of that property in the 
commodity specification. Qualitative values 
on each batch shall be definitely stated. Re¬ 
sults should not be reported simply as “com¬ 
plies” or "satisfactory”, but shall be stated 
in the same manner as In the specification 
requirements. The test results shall be re¬ 
ported by reference to the property for which 
tested and the requirements in the product 
specification. 

(d) Ingredients-certificate of compliance: 
When the specification has mandatory in¬ 


1 Normally this period Is 60 days, but for 
some ship bottom paints procured by the Pro¬ 
curement Operations Division a minimum 
time requirement of 75 days should be 

Inserted. 

3 Normally the delivery time is 30 days, 
except for exigency definite quantity or small 
urgent requirements where shorter delivery 
times may be stated. 
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gredient requirements, the Contractor shall 
make available to the Government repre¬ 
sentative a certificate of compliance from the 
Ingredient supplier for each batch or lot of 
such ingredient used. The certificate of com¬ 
pliance shall include all the test data. For 
replenished ingredients normally mixed, 
blended, or combined In storage tanks or 
bins, the Contractor shall make available to 
the Government representative the supplier’s 
certificate of compliance for each replenish¬ 
ment lot or batch. Irrespective of the pre¬ 
ceding, for products of critical end use. such 
as shlpbottom paints, each batch or lot of 
Ingredients shall be sampled, tested, and 
approved by the Government when required 
by the specification, prior to the batch or lot 
being used in the manufacture of the end 
product. 

(e) Samples: The Contractor shall make 
available to the Government representative 
the material, by batch, for sampling by the 
Government representative for the purpose 
of Government testing. 

(f) Batch numbers: Batch numbers shall 
be assigned so that each batch number rep¬ 
resents a distinct production quantity pro¬ 
duced under identical containers at one 
time. This batch number will be marked on 
all containers and will be annotated on 
contractor’s inspection and test reports. 

(f) Method of Determining Fill clause. 
The following clause shall be used sub¬ 
ject to a review prior to issuance of the 
solicitation to insure that all standards, 
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specifications, and other data arc 
complete, current, and correct. 

Method or Determining Fill 

Fill of paint in nonpressurized containers 
for compliance with the gallon (volume) re¬ 
quirement of the solicitation for offers shall 
be determined as described below. In cases 
of conflict between the specification require¬ 
ment and the method described below, or in 
the absence of a method for determining fill 
in the specification, the method below shall 
govern. 

Sample unit—The sample unit shall be 
one filled container. 

Sample. The size of sample shall be in 
accordance with MIL-STD-105, Special In¬ 
spection Level S-3, except that the sample 
size derived from MIL-STD-105 shall be 
rounded off to the next highest increment of 
5. At no time shall the sample size be less 
than five containers, unless the inspection 
lot consists of less than five containers. In 
which case all containers shall be Included 
in the determination of fill. Random sam¬ 
pling shall be used. 

Tare—The average weight of an empty 
container (tare) shall be obtained by weigh¬ 
ing five empty containers and determining 
the average of the five. 

Weight per Gallon—The weight per gallon 
shall be determined by Method 4184.1, Fed. 
Std. 141. 

Fill of containers—Fill of containers shall 
be computed by the following formula: 


Average volume per container (gallon) 


Gross weight of sample minus tare weight of sample 


Weight per gallon multiplied by number of 
containers in the sample 


(g) Amendment of Specifications 
clause. The following clause shall be used 
subject to a review prior to issuance of 
the solicitation to insure that all stand¬ 
ards, specifications, and other data are 
complete, current, and correct. 

Amendment of Specifications 

This clause is applicable toFSC 8010 items, 
except aerosols, solid materials, such as stick 
materials, and thlnners and supersedes, to 
the extent specified, all other provisions of 
the specification regarding shelf life: 

The contents of original unopened con¬ 
tainers when stored at temperatures of not 
less than 0* F., nor more than 115® F., for 

1 year from the date of acceptance (for pur¬ 
poses of this clause, date of acceptance for 
standby stock contracts is the date the ma¬ 
terial was authorized for placement in 
standby stock) shall show no skinning, liv- 
ering, curdling, hard dry caking, tough 
gummy sediment, putrefaction and reaction 
with the container. After such period, the 
contents shall be capable of being readily 
mixed in a 1-gallon or 5-gallon container 
to a smooth homogeneous state within 10 
minutes and 20 minutes respectively. The 
contents shall meet all requirements of the 
specification except that in the case of the 
solvent systems the viscosity shall not exceed 
the specified maximum by more than 10 
Krebs Units, unless otherwise provided for 
in the specification. 

After visual examination for skinning, liv- 
erlng, curdling, hardcaking, tough gummy 
sediment, putrefaction, and reaction with the 
container, the following mixing technique 
shall be used in determining compliance with 
specification requirements: 

Shake a 1-gallon container for 5 minutes, 
or 10 minutes for a 5-gallon container, with 


a mechanical shaker (“Red Devil” or equiva¬ 
lent). Then remove the lid and pour off the 
supernatant Liquid Into a clean container. 
Stir any remaining paste with a clean, broad, 
flat paddle until uniform consistency is ob¬ 
tained, thoroughly incorporating any pig¬ 
ment which remained on the sides and bot¬ 
tom of the container. Return the liquid, 
which was originally poured off, in small 
increments with continuous manual stirring. 
The manual mixing and stirring shall be 
completed within 5 minutes for a 1-gallon 
container and within 10 minutes for a 5- 
gallon container. 

(h) Warranty of Supplies clause. This 
clause is applicable to FSC Class 8010 
items, except aerosols. 

Warranty of Supplies 

(a) Notwithstanding inspection and ac¬ 
ceptance by the Government for products 
furnished under this contract or any provi¬ 
sions of this contract concerning the con¬ 
clusiveness thereof, the Contractor warrants 
that for a period of 1 year from the date of 
acceptance of the Item, the material will 
comply with the specifications; except in 
the case of solvent systems, the viscosity 
may exceed the specified maximum to the 
extent of 10 Krebs Units, unless otherwise 
specified. 

(b) The Regional Quality Control Repre¬ 
sentative. as the Contracting Officer’s Rep¬ 
resentative. shall request the Contractor to 
replace any deficient material covered by this 
warranty immediately (but not later than 
3 weeks from receipt of the request). The 
request shaU contain information concern¬ 
ing the deficiencies found, the location of 
the material, and the quantity which is 
involved. 

(c) If Contractor fails to replace or to 
make a firm commitment for the replace¬ 
ment of the deficient material within the 
time specified in (b) above, the Contracting 
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Officer, having been advised by the Quality 
Control Division of the Contractor’s refusal 
or inability to make timely replacement of 
any deficient materials, shall give written 
notice of breach of warranty to the Con¬ 
tractor. The Contracting Officer's notice shall 
require that Contractor either: 

(i) Correct or replace any product or part 
thereof that does not conform with the re¬ 
quirements of this contract within the mean¬ 
ing of paragraph (a) of this warranty, or 

(11) Furnish prompt refund to the Gov¬ 
ernment in an amount equal to the contract 
price, plus transportation charges to the des¬ 
tination (s) in the contract if paid by the 
Government. 

(d) If the Contractor falls or refuses to 
correct or replace the nonconforming sup¬ 
plies or refund the purchase price within a 

period of_ 1 days after receipt of notice 

from the Contracting Officer, the Contracting 
Officer may, by contract or otherwise, cor¬ 
rect or replace them with similar supplies 
and charge to the Contractor the cost occa¬ 
sioned to the Government thereby. In addi¬ 
tion, if the Contractor fails to furnish timely 
disposition Instructions, the Contracting Of¬ 
ficer may dispose of the nonconforming sup¬ 
plies for the Contractor’s account in a 
reasonable manner, in which case the Gov¬ 
ernment is entitled to reimbursement from 
the Contractor or from the proceeds for the 
reasonable expense of the care and disposi¬ 
tion of the nonconforming supplies. 

(e) Any supplies or parts thereof corrected 
or furnished in replacement, pursuant to 
this clause, shall also be subject to all the 
provisions of this clause to the same extent 
as supplies initially delivered. 

(f) Failure to agree upon any determina¬ 
tion mado under this clause shall be a dis¬ 
pute concerning a question of fact within 
the meaning of the “Disputes" clause of this 
contract. 

(g) The rights and remedies of the Govern¬ 
ment provided in this clause are in addition 
to and do not limit any rights afforded to 
the Government by any other clause of the 
contract. 

(i) Warranty of Supplies (Aerosols) 
clause. When this clause is used for Class 
8030 and 8040 items, delete “(Aerosols)” 
and add “mixing and stirring” after 
shaking. 

Warranty of Supplies (Aerosols) 

Material furnished shall have a 1-year un¬ 
qualified guaranteed shelf life beginning with 
date of acceptance and must be guaranteed 
usable after normal shaking. 

When material is determined unusable, 
contractor must either (1) replace all de¬ 
fective quantities at no charge, or (2) reim¬ 
burse the Government for full replacement 
value, whichever is ordered by the Contract¬ 
ing Officer. Replacement or reimbursement 
will include the transportation factor men¬ 
tioned in the clause entitled “Delivery- 
Destination Prices”. This is in addition to 
the rights reserved to the Government under 
Article 5(d). General Provisions, Standard 
Form 32. 

(j) The Production Point clause. (See 
§ 5A-72.105-6(e )) 

<k) Variation In Quantity clause. (See 
§ 5A-7.0U-4) 

(1) Monthly Supply Potential clause . 
(See 5A-72.105-16) 

<m) Standby Stock clause . (See Sub¬ 
part 5A-72.6) 

7. Subpart 5A-72.6 is added as follows: 


1 Note to Contracting Officer : Normally 
this period is 80 days, but the Contracting 
Officer may enter a longer period. 
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Subpart 5A-72.6—Standby-Stock 
Procurement Policies and Procedures 
§ 5A—72.601 General. 

(a) This subpart prescribes policies 
and procedures for the procurement of 
stock items by the standby-stock method. 
This method of procurement is designed 
to insure prompt supply availability of 
stock items where agencies* needs are ex¬ 
pected to fluctuate widely. This method 
of procurement also tends to reduce 
warehousing and transportation costs. 

(b) A contractor under a contract con¬ 
taining standby-stock provisions is re¬ 
quired to produce in advance of the or¬ 
dering period under a contract, a stipu¬ 
lated quantity of standby stock. For 
instance, under a regular 12-month term 
contract, the ordering period is 12 
months. For example, if standby-stock 
provisions are added providing for a 2- 
month get-ready period, the total con¬ 
tract period becomes 14 months. This dis¬ 
tinction must be clearly understood in 
order to properly adjust contract pro¬ 
duction plans when converting to 
standby-stock type contracts. Each 
standby-stock contract should be 
awarded sufficiently early so that the get- 
ready period under the contract and the 
contract period of the expiring contract 
will end at the same time. 

(c) The Government, under a con¬ 
tract containing standby-stock provi¬ 
sions, guarantees to purchase the initial 
quantity of standby stock and also, with 
certain exceptions, any additional quan¬ 
tities which the contractor produces to 
replenish quantities shipped from stand¬ 
by stock. The contractor is required to 
replenish quantities shipped from stand¬ 
by stock as necessary to insure that all 
orders received in any calendar month 
which are within the estimated monthly 
requirement are shipped within the pre¬ 
scribed delivery time. Noncompliance 
with the prescribed delivery requirement 
shall be considered as a contract delin¬ 
quency and may be subject to the pro¬ 
visions of paragraph (a) (i) of Article 11, 
Default, Standard Form 32, General 
Provisions. 

(d) When a procuring activity pur¬ 
poses to use standby-stock provisions 
for the first time with respect to any 
commodity, the draft solicitation, pre¬ 
pared in accordance with this Subpart 
5A-72.6, shall be submitted with a cover¬ 
ing letter to the Director, Procurement 
Operations Division; the Director, Spe¬ 
cial Programs Division; or the Chief of a 
Regional Procurement Division. If the 
use of standby stock provisions is 
approved, the approval will advise 
regarding the need, if any, for prebid 
conferences with prospective suppliers to 
explain the standby-stock principle. 

(e) This Subpart 5A-72.6 applies to 
FSS supply control, contracting, and 
quality control activities. 

§ 5A—72.602 Application of Standby- 
Stock clause. 

The clause in § 5A-72.611 is prescribed 
for requirements-type contracts for 
stock items when it is determined that its 
use is practicable and will result in sig¬ 


nificant advantages to the Government. 
Factors to be considered in making tins 
determination may include the type of 
the commodity, volume of the require¬ 
ments, storage costs, fluctuations in de¬ 
mand, industry practices, market condi¬ 
tions, and other pertinent factors. 
Procuring activities may not make sub¬ 
stantive changes in the clause or use a 
different standby-stock clause without 
prior approval of the Assistant Commis¬ 
sioner for Procurement. Each request for 
such approval shall be accompanied by 
a draft of the solicitation containing the 
proposed clause and shall state the rea¬ 
sons for using a modified clause rather 
than the clause in § 5A-72.611. 

§ 5A—72.603 Estimated requirements in 
Kolicitations. 

For each stock item, the estimated re¬ 
quirements for the ordering period and 
the estimated monthly requirement shall 
be shown in the schedule of the solicita¬ 
tion. Where the solicitation calls for 
f.o.b. destination prices, the estimated 
total requirements for each destination 
must be shown separately and also the 
estimated monthly requirements except 
that where two or more destinations are 
grouped for award in the aggregate, the 
estimated monthly requirements for all 
destinations in the group shall be shown 
as one figure for the group. 

§ 5A—72.604 Initial standby-stock quan¬ 
tities. 

The initial standby-stock quantities to 
be required shall be sufficient to fill the 
estimated requirements for a period equal 
to the number of days specified in (a) of 
the clause plus 30 days. (See § 5A-72.611 
for the standby-stock clause.) However, 
the initial quantity should be not less 
than twice or more than four times the 
estimated monthly requirements. The 
additional 30-day supply is a margin of 
safety to provide greater assurance of 
continuity of supply. Accordingly, it is 
preferable that the initial quantity in¬ 
clude the additional 30-day cushion. 
However, it may be reduced or eliminated 
if the contracting officer determines such 
action is appropriate under the circum¬ 
stances. 

§ 5A—72.605 Standby stock and other 
items in the same solicitation. 

(a) Solicitations which contain the 
standby-stock provisions shall cover only 
items for which a standby-stock quantity 
will be required. 

(b> Solicitations which contain stand¬ 
by-stock provisions shall not provide for 
progressive awards. 

§ 5A—72.606 Contract clauses. 

(a) Each solicitation which provides 
for standby-stock shall include the fol¬ 
lowing clauses: 

Government’s Obligation Under Previous 
Contracts 

This contract shall not be deemed to cover 
requirements which are filled by supplies 
which the Government is obligated to order 
under a previous contract. 
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Offeror's Monthly Quantity Limitation 
(For Award Purposes Only) 

The offeror may, by appropriate entries in 
the spaces below, limit the quantities he 
may be obligated to furnish under a resultant 
contract. Since the items or groups of Items 
on which an offeror may be eligible for 
award cannot be determined in advance of 
opening of offers, offerors are urged to state a 
single overall monthly quantity limitation 
applicable to as many items or groups of 
items as possible. In the event the monthly 
quantity limitation Indicated is less than 
the total of the estimated monthly require¬ 
ments shown in the schedule for all items 
or groups of items on which the offer is 
submitted, the Government may select those 
items or groups of items for award which 
will result in the lowest overall cost to the 
Government, unless otherwise restricted by 
the offeror. If the offeror does not indicate 
a monthly quantity limitation, it will be 
deemed to be the estimated monthly require¬ 
ment for each item or group of items on 
which the offer is submitted. In order to qual¬ 
ify for an award, the offeror’s monthly quan¬ 
tity limitation must cover the Government’s 
estimated monthly requirement for each 
individual item or group of items to be 
awarded to the offeror. Individual items or 
groups of items will not be subdivided for 
award purposes. 

Offeror’s Monthly Quantity Limitation 
Items or 

groups of items Units 


(b) Each solicitation containing 
standby-stock provisions shall also con¬ 
tain all applicable clauses required by 
regulations or other instructions, except 
as amended as follows: 

(1) The Scope of Contract clause in 
§ 5A-7.170-12(b) shall be used, but with 
the first sentence changed to read as fol¬ 
lows; and the words ‘‘ordering period” 
shall be substituted for the words “con¬ 
tract period” in the last sentence: 

This contract for the period_ 

(1) -- or date of award whichever is 

later, through_(2)__ pro¬ 

vides for the normal supply requirements of 
the General Services Administration supply 
distribution facilities identified herein dur¬ 
ing the ordering period beginning_ 

(3)-or -- (4) -days 

after date of award, whichever is later, 
through_ (5)__ 

Note to Contracting Officer: Insert in 
blank (3), above, the expected beginning date 
of the ordering period. Insert in blanks (2) 
and (6) the ending date of the ordering pe¬ 
riod. Insert in blank (1) the date which pre¬ 
cedes the date inserted in blank (3) by the 
number of days allowed for production and 
inspection in determining the required 
standby-stock quantities under § 5A-72.604. 
Insert in blank (4) the number of days be¬ 
tween the dates inserted in blanks (1) and 

(3). 

( 2) The Source of Inspection clause, 
Clause 5(a), GSA Form 1424, GSA Sup¬ 
plemental Provisions, applies, except for 
the following phrase in 5(a) (1) (a), “the 
Contractor is notified in writing by the 
Contracting Officer or his designated 
representative.” 


(3) According to paragraph 5(a)(2), 
GSA Form 1424, GSA Supplemental Pro¬ 
visions, the solicitation shall contain the 
following provision and blank spaces for 
offerors to complete: 

Source Inspection 

Clause 5, GSA Form 1424, GSA Supple¬ 
mental Provisions (with the exception of 
5(a)(1)(a) of GSA Form 1424) applies. Of¬ 
ferors shall complete the following spaces 
to indicate where supplies wUl be available 
for inspection. 


Item Name of manufacturing Address (including 
No. plant or other facility county) 


(4) Clause 43 (Deliveries Beyond the 
Contractual Period—Placing of Orders) 
of GSA Form 1424 does not apply. 

(5) Since the time of delivery require¬ 
ments for standby-stock items will be 
stated in the Standby-Stock clause, no 
other time of Delivery clause will be used. 

(c) Generally, the clauses identified 
in (1) through (6) below, shall be lo¬ 
cated in solicitations in the sequence 
indicated: 

(1) Scope of Contract. (See § 5A- 
72.606(b)(1).) 

(2) Government’s Obligations Under 
Previous Contracts. (See § 5A-72.606 

(a).) 

(3) Minimum Order Limitation. (See 
§ 5A-72.105-21.) 

(4) Maximum Order Limitation. (See 
§ 5A-73.112(f).) 

(5) Standby-Stock. (See § 5A-72.611.) 

(6) Offeror’s Monthly Quantity Limi¬ 
tation. (See § 5A-72.606(a).) 

§ 5A—72.607 Contracting period. 

(a) The contract period of all stand¬ 
by-stock contracts shall consist of a 
contractor’s get-ready period and an 
ordering period. The length of the con¬ 
tractor’s get-ready period is equal to the 
number of days to be specified in (a) 
of the Standby-Stock clause (the time 
in which the contractor is required to 
produce the initial quantities and have 
them inspected (see 5 5A-72.611). The 
ordering period normally will be the 
same length of time as the contract 
period under a nonstandby-stock type 
contract for the commodity involved. If, 
for example, the contract period of a 
nonstandby-stock type contract for a 
commodity was 12 months and the num¬ 
ber of days specified in (a) of the 
Standby-Stock clause is 60 days, the con¬ 
tract period of the standby-stock con¬ 
tract will be 14 months. 

(b> The general description to be 
entered in the schedule portion on page 
1 of the solicitation (see §5A-2.201(b) 

(1)) shall be as follows: 

Requirements contract (with guaranteed 

purchase quantities) for the period (1)_ 

.. or date of award (whichever is 

later), through (2) __ covering 

stock replinishment requirements during 
the period (3) .. through (4) 


-- for (include brief general de¬ 
scription of the item covered by the 
solicitation). 

Note to Contracting Officer: Insert in 
blanks (1) through (4), above, the same 
dates Inserted in blanks (l) through (3) and 
(6), respectively, in the first sentence of the 
Scope of Contract clause, as provided in § 5A- 
72.606(b) (1). 

(c) Each standby-stock contract 
should be awarded sufficiently early so 
that the get-ready period under the new 
contract and the contract period of the 
expiring contract will end at the same 
time. 

§ 5A—72.608 Placing delivery orders 
under standby-stock contracts. 

(a) Ordering activities shall not place 
any orders under a standby-stock con¬ 
tract prior to the first day of the order¬ 
ing period specified in the contract. 

(b) No order shall be placed under a 
standby-stock contract after the expira¬ 
tion date of the specified ordering period, 
except as authorized under the provision 
of paragraph (c)(2) of the Standby- 
Stock clause (§ 5A-72.611). 

(c) Delivery orders placed under 
standby-stock contracts shall specify 
“Ship as per contract” in the Delivery 
Time block on the order form except 
that computer prepared orders will print 
delivery time as programed. 

§ 3A—72.609 Anion by quality control 
representative. 

(a) The quality control representa¬ 
tive will visit the contractor’s or sup¬ 
plier’s plant to insure a mutual under¬ 
standing of all terms and conditions of 
a contract, prior to the start of produc¬ 
tion, when determined by the Chief, 
Quality Control Division. At that time, 
all contract terms will be reviewed with 
particular emphasis on standby-stock 
requirements, and the contractor or sup¬ 
plier will be notified of the requirements 
to maintain detailed records in accord¬ 
ance with the standby-stock clause in 
the contract. 

(b) Any deficiencies noted on the first 
or any subsequent visits shall be reported 
promptly to the contracting officer on 
GSA Form 1679, Contract Administra¬ 
tion. Typical examples of deficiencies 
are: 

(1) Production cycle longer than time 
allowed to have initial standby-stock 
available; 

(2) Failure to ship within the allowed 
number of days after receipt of purchase 
order; 

(3) Not replenishing standby stock in 
accordance with contract terms; 

(4) Not scheduling material into pro¬ 
duction on time; 

(5) Not having replenishment stock 
on hand at time of inspection visits; 

(6) Not adhering to shelf-life require¬ 
ments in the contract; specifically, lack 
of assurance relative to any remaining 
shelf life of items; and 

(7) Not maintaining detailed records 
as required. 
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(c) The quality control representative 
will make necessary arrangements for his 
return visit for purposes of inspecting 
material. In the event the material is not 
ready at the time arranged for inspec¬ 
tion, the contractor will be charged for 
lost time in accordance with terms of the 
contract. 

(d) The quality control representative 
will insure that preinspected stock will 
be held in a set-aside area and properly 
identified as inspected stock. All con¬ 
tainers of material offered by the con¬ 
tractor shall be stamped to indicate that 
it has been inspected. At the time of in¬ 
spection, the quality control representa¬ 
tive will instruct the contractor to pre¬ 
pare GSA Form 308, Notice of Inspection, 
and, after completion of the form by the 
quality control representative, to distrib¬ 
ute copies to the contracting officer, the 
regional Quality Control Division, and 
the quality control representative, re¬ 
taining the original. In the event material 
is rejected, the contracting officer will be 
notified by copy of GSA Form 308. If 
rejection of the lot will preclude timely 
delivery on orders received, the quality 
control representative will notify the 
contracting officer of the rejection on 
GSA Form 1679, and include his recom¬ 
mendations as to appropriate action. 

(e) When the contract period has 
expired and the contractor has on hand 
or in process quantities of standby stock 
for which the contractor has not received 
orders, the quality control representative 
will notify the contracting officer on GSA 
Form 1679 of such quantities, by item, 
indicating with respect to each item the 
extent to which the Government is obli¬ 
gated to purchase (see paragraph (c) of 
the Standby-Stock clause in § 5A- 
72.611). 

(f) The quality control representative 
will instruct the contractor to document 
each shipment from standby stock by use 
of one of the following forms: 

(1) DD Form 250—when shipment is 
to a military installation, or 

(2) GSA Form 308—when shipment is 
to other than a military installation. 

§ 5A—72.610 Guarantee to purchase re¬ 
placement quantities—notice of dis¬ 
continuance* 

(a) The inventory manager will advise 
the contracting officer whenever actual 
requirements indicate a sustained de¬ 
creased demand pattern so that the con¬ 
tracting officer may notify the contractor, 
pursuant to (c) of the Standby-Stock 
clause, that orders received by the con¬ 
tractor in subsequent months shall not 
fall within the guarantee provided in 
that paragraph. 

(b) Monthly demand forecasts should 
be carefully checked to determine that 
they are valid and reflect the buyers’ best 
estimate of anticipated future demand. 

§ 5A-72.611 Standby-Stock clause. 

Standby-Stock 

(a) Initial quantity. 

For each item awarded to him, the Con¬ 
tractor shall by the beginning date of the 

ordering period or within_days after 

date of award, whichever is later, produce 
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and have inspected by the Government, as 
being in compliance with contract require¬ 
ments. _times the number of units 

specified in the schedule as the estimated 
monthly requirement for that item. 

(See Note 1, below.) 

(b) Replenishment of standby stock. 

With respect to each item, the Contractor 

shall replenish the standby-stock with items 
inspected by the Government, as being in 
compliance with contract requirements, at 
such times as to insure that all orders re¬ 
ceived by the Contractor in any one calendar 
month, which are within the estimated 
monthly requirements for that item, are 
shipped within the time period specified in 
(e), below. No replenishment action shall be 
initiated by the Contractor during the last 
_months of the contract. 

(See Note 2. below) 

(c) Guarantee to purchase. 

(1) The Government guarantees to pur¬ 
chase with respect to each item an amount 
equal to the Initial standby-stock quantity 
for that item plus the total quantity of all 
delivery orders for that item which (1) do 
not exceed the estimated monthly require¬ 
ment for that item, and (2) are received by 

the Contractor prior to the last _ 

months of the contract. However, with re¬ 
spect to each item, the Government reserves 
the right to notify the Contractor at any 
time during the contract period that orders 
received in the calendar months succeeding 
the month in which such notice is received, 
shall not fall within the above guarantee. In 
such event, the Contractor's obligation to 
ship in accordance with (e). below, shall 
continue only until such time as the orders 
received in succeeding months, which are 
within the estimated monthly requirement, 
equal the initial standby-stock quantity for 
that item. All other orders shall be shipped 
in accordance with (f), below. 

(2) The Contractor shall, forty-five (45) to 
thirty (30) days prior to the expiration date 
of the contract and again within ten (10) 
days following the expiration date of the 
contract, notify the Contracting Officer by 
letter of any unordered quantity which the 
Government has guaranteed to purchase. 
Failure to notify the Contracting Officer 
within the prescribed times shall relieve the 
Government of its obligation to order; how¬ 
ever. if the Government elects to issue orders 
for the entire balance or any portion thereof, 
the Contractor will be obligated to furnish 
such quantities. The Government reserves 
the right to defer placing orders for any un¬ 
ordered quantity it has guaranteed to pur¬ 
chase for thirty (30) days following the 
expiration date of the contract. 

(See Note 3, below) 

(d) Deferment of Initial orders. 

In order not to disrupt the orderly and ex¬ 
peditious production of the initial standby- 
stock quantities, the Government will not 
place, and the Contractor will not be per¬ 
mitted to accept, orders under this contract 
prior to the beginning date of the ordering 

period or prior to_days after date of 

award, whichever 1s later. 

(See Note 4, below) 

(e) Time for shipment—Orders within the 
estimated monthly requirement. 

The Contractor shall furnish all quantities 
ordered during any calendar month which 
do not exceed the estimated monthly require¬ 
ments set forth in the schedule. Such quan¬ 
tities shall be shipped within-days 

after receipt of orders. 

(See Note 5, below) 

(f) Orders in excess of the estimated 
monthly requirement. 

The Government Is obligated to place, pur¬ 
suant to this contract, all orders for the 
supplies covered herein except (1) orders for 


less than the minimum in the Minimum 
Order Limitation clause; (2) orders in excess 
of the maximum specified in the Maximum 
Order Limitations clause; and (3) in the 
case of exigencies, as specified in the Scope 
of Contract clause. The Contractor, however, 
may with respect to any item refuse to ac¬ 
cept all orders or portions thereof received 
in any one month which exceed the esti¬ 
mated monthly requirement for that item. 
Such refusal to accept must be communi¬ 
cated to the office Issuing such orders within 

- days of receipt of the orders by the 

Contractor. Failure to communicate the re¬ 
fusal to accept to the office issuing the de¬ 
livery order within the time required shall 
be deemed to be acceptance of the order by 
the Contractor. With respect to all orders in 
excess of the estimated monthly requirement 
accepted or deemed to have been accepted 
by the Contractor, shipment shall be within 

- days from date of receipt of the order. 

Acceptance of orders in excess of the esti¬ 
mated monthly requirement shall not relieve 
the Contractor from complying with the de¬ 
livery schedule in (e), above, with regard to 
orders falling within the estimated monthly 
requirement. 

(See Note 6, below’) 

(g) Inspection. 

Supplies shall not be shipped until they 
have been inspected at origin in accordance 
with the terms of this contract and found 
to conform with contract requirements, un¬ 
less specifically permitted otherwise under 
an existing Quality Approved Manufacturer 
Agreement. 

(h) Filling orders. 

(1) Orders shall be filed in the same order 
they are received by the Contractor, unless 
otherwise authorized by the Contracting 
Officer. 

(2) Supplies which are subject to any 
shelf-life requirements specified in this con¬ 
tract shall be shipped from standby-stock 
on a *‘flrst-ln. first-out" basis provided the 
remaining shelf-life upon delivery is suffi¬ 
cient to comply with the terms of the 
contract. 

(i) Maintenance of records by Contractor. 

The Contractor shall maintain detailed 

records showing the following information 
for each item: 

(1) Quantity of standby-stock on hand 
(not specifically allocated to orders received) ; 

(2) Cumulative total of quantities shipped 
from standby-stock; 

(3) Quantities in production for standby- 
stock replenishment pursuant to (b), above, 
and the dates for each quantity scheduled; 

(4) For each delivery order received, the: 

(I) Order number; 

(II) Date of order; 

(lii) Date order received; 

(lv) Quantity ordered; and 

(v) Date shipped. 

(See Note 7, below) 

Notes to Contracting Officers: 

Note 1: The number of days to be inserted 
in the first blank shall be representative of 
the time required by the majority of firms in 
the industry to produce and have Inspected 
the initial quantity. If the Initial quantity 
is equal to the estimated monthly require¬ 
ment. the second blank and the word "times 
shall be omitted; otherwise, the blank shall 
be filled in with the initial quantity expressed 
as Vi, 114, 2, 3 times, etc., as appropriate. 

Note 2: The number of months to be in¬ 
serted in the blank shall be equal to figure 
obtained by dividing the Initial stanaby- 
stock quantity by the estimated monthly 
requirement. 

Note 3: The number of months to be in¬ 
serted in the blank shall be the same as vo 
(b), above. 
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Note 4: The number of days to be Inserted 
In the blank shall be the same as the number 
inserted in the first blank In (a), above. 

Note 5 : A reasonably short time should be 
inserted in the blank—say 5 to 10 days. 

Note 6: In the first blank. Insert a rea¬ 
sonably short time—say_to 5 days. In 

the second blank. Insert the same number 
of days as in the first blank in (a), above. 

Note 7: The above clause, as written, is 
for use In Invitations which provide for 
award on an item-by-item basis. When used 
in invitations which provide for award by 
groups of Items, the language must be ap¬ 
propriately modified. 

(Sec. 205(c). 63 Stat. 390; 40 U.S.C. 486(c); 
41 CFR 5-1.101 (c)) 

Effective date. This regulation is effec¬ 
tive June 30. 1971, but may be observed 
earlier. 

Dated: June 1,1971. 

L. E. Spangler. 

Acting Commissioner, 
Federal Supply Service. 

(FR Doc.71-8039 Filed 6-8-71:8:51 am] 


Chapter 9—Atomic Energy 
Commission 

PART 9-3—PROCUREMENT BY 
NEGOTIATION 

PART 9-16—PROCUREMENT FORMS 
Miscellaneous Amendments 

The following subpart. 9-16.7. Forms 
for Negotiated Architect-Engineer Con¬ 
tracts, is added to provide for the use. 
implementation and supplementation of 
Standard Form 252—Architect-Engineer 
Fixed-Price Contract (August 1970 Edi¬ 
tion) and Standard Form 253 General 
Provisions—(Architect-Engineer Con¬ 
tract, August 1970 Edition). Changes in 
AECPR 9-3 related to this addition are 
also included. 

1. In Subpart 9-3.4, Types of Contracts, 
§ 9-3.404-50 Lump-sum contract for 
architect-engineer services with reim¬ 
bursement for certain costs is revised to 
read as follows: 

Subpart 9—3.4—Types of Contracts 

§ 9-3.40*1—50 Lump-sum con Iran for 
arcliitccl-cnginccr services with reim¬ 
bursement for certain costs. 

(a) Description: This type of contract 
normally provides for a fixed amount or 
lump sum for the A-E services (see § 9- 
18.306-50 (b) (1) of this chapter for defi¬ 
nition of these services) plus reimburse¬ 
ment of, or payment of an additional 
lump sum for certain costs listed in § 9- 
16.703-50 of this chapter. Clause 15, 
paragraph (b) to the extent they are in¬ 
curred in connection with the work and 
approved by the contracting officer. 
These costs generally are not susceptible 
of reasonable estimation in advance due 
to a wide variation in the extent the 
related services are required for various 
projects, or they are for services not nor¬ 
mally a part of titles I, II, and III. 

<b) Compensation is included in the 
lump sum derived from the fee schedule 
for all drawings, plans, and documents 


prepared and reproduced under title I. 
except those which are reimbursable in 
conjunction with field surveys and sub¬ 
surface investigations; for all drawings, 
specifications, invitations for bid, and 
other related documents prepared and 
reproduced under title n, prior to ap¬ 
proval of title II design by the Commis¬ 
sion, and for preparation of reproducible 
copies and furnishing 20 copies of such 
drawings and documents after approval 
by the Commission; and for reproducible 
“as-built” record drawings and marked- 
up “as-built” specifications prepared 
under title III (including updated master 
linen tracings, or reproducible linen 
tracings from the master set, if so speci¬ 
fied in the contract). The provisions of 
the applicable Government Printing and 
Binding Regulations must also be 
observed. 

(c) Where the contractor’s responsible 
supervising representative, or an officer, 
proprietor, executive, or administrative 
head of the contractor participates di¬ 
rectly in the performance of any of the 
services listed in paragraph (b) (1) 
through (3) of § 9-16.703-50 of this 
chapter, Clause 15, he may be compen¬ 
sated for the time actually so engaged. 
The rate of compensation, including the 
allocation of home office expenses, if any, 
shall be subject to approval by the con¬ 
tracting officer and commensurate with 
the cost of employing another qualified 
person to do such work, but the salary 
portion should not exceed the actual 
salary rate of the individual concerned. 

(d> The costs listed in paragraphs (a) 
and (c) of this section cover services that 
are normal to complete titles I, n, and in 
services. No profit should be included in 
the adidtional compensation for those 
services because the architect-engineer’s 
profit for the service is included in the 
lump-sum amount determined from the 
fee schedule. In order to ensure adequate 
technical services, they may be paid for 
on an actual cost basis. However, if it is 
considered to be more advantageous to 
the Government, an additional lump sum 
should be negotiated to cover the costs. 
In the case of personal services such as 
inspectors, a daily rate may be negotiated. 
The calculation of the additional lump 
sum. or daily rate, should show clearly 
the amount allowed for each of the serv¬ 
ices or elements of cost. 

<e) The services covered in para¬ 
graph <b) (4), (8), and (10) of § 9- 
16.703-50 of this chapter, Clause 15, may 
be furnished by the Commission instead 
of reimbursing the contractor for the ex¬ 
penses. The type of services that will be 
furnished should be stated in the 
contract. 

(f) If services are furnished that are 
beyond titles I, II, and HI, such as de¬ 
velopmental work, special engineering 
studies, and the preparation of special 
documents such as operating and main¬ 
tenance manuals, additional compensa¬ 
tion, including profit, should be paid for 
such services. Note that preliminary pro¬ 
posals and construction completion re¬ 
ports normally are considered a part of 
titles I and HI. 


(g) Use of lump-sum contract: 

(1) A lump-sum contract for archi¬ 
tect-engineer services should be used 
wherever it is practicable to compile, in 
advance of the preparation of plans and 
specifications, adequate information spe¬ 
cifically describing the character and 
extent of services required. 

(2) When there is insufficient scope 
information available to permit con¬ 
tracting for complete services (titles I. 
IT, and III) on a lump-sum basis, and 
when it may be to the advantage of the 
Government to do so, consideration 
should be given to contracting only for 
a study contract or for the preliminary 
engineering (title I), on either a reim¬ 
bursable or lump-sum basis, in order to 
permit entering into a lump-sum con¬ 
tract for the remaining portion of 
architect-engineer services (titles n and 
III), based upon information developed 
in the first phase. 

2. The following new subpart is added: 

Subpart 9—16.7— Forms for Negotiated 
Architect-Engineer Contracts 

Sec. 

9-16.700 Scope of subpart. 

9-16.701-50 Forms prescribed. 

9-16.703-50 Terms, conditions, and provi¬ 
sions. 

Authority: The provisions of this Sub¬ 
part 9-16.7 issued under sec. 161, Atomic 
Energy Act of 1954. as amended. 68 Stat. 948. 
42 U.S.C. 2201; sec. 205, Federal Property and 
Administrative Services Act of 1949, as 
amended. 63 Stat. 390. 40 U.S.C. 486. 

Subpart 9-16.7—Forms for Negoti¬ 
ated Architect-Engineer Contracts 
§ 9—16.700 Scope of subpart. 

This subpart prescribes the AEC addi¬ 
tions to the standard forms prescribed 
by FPR Subpart 1-16.7 for use in procur¬ 
ing architect-engineer services under 
negotiated fixed-price contracts. 

§ 9—16.701—50 Forms proscribed. 

The following provisions shall be in¬ 
cluded in Standard Form 252 (FPR 
1-16.901-252): Architect-Engineer 
Fixed-Price Contract, Item 6: 

(a) Description of project. 

Note: As full a description as Is feasible 
should be Inserted. If the architect-engineer 
services are to be furnished for a construc¬ 
tion project, describe the facilities Involved, 
including any auxiliary facilities that may be 
required. 

(b) Statement of architect-engineer serv¬ 
ices. The Contractor shall, within the short¬ 
est reasonable time, furnish for the construc¬ 
tion project the archletct-engineer services 
described below, subject to such further de¬ 
tailed requirements as may be appended to 
this Contract by agreement of the parties. 

Note A: This form of contract provides 
for completion of the architect-engineer 
services “within the shortest reasonable 
time." The form may be modified to pro¬ 
vide for completion of separable parts of the 
work at different times. 

Note B: When title I, n, or III services 
are to be furnished, the following language 
may be used to describe such services. Modi¬ 
fications in the text of this language may be 
made to omit inappropriate Items or. where 
necessary, to meet particular circumstances. 
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Title I— Preliminary Services 

(1) Conduct or arrange for, by subcon¬ 
tract or otherwise as approved by the Con¬ 
tracting Officer, and supervise all necessary 
topographical and other filed surveys, the 
preparation of maps, and necessary test bor¬ 
ings and other subsurface investigations. 

(2) Consult and collaborate with the Com¬ 
mission or its designee to determine the re¬ 
quirements which will govern the design of 
the project and to establish architectural and 
engineering criteria for such design. 

(3) Conduct preliminary studies, and pre¬ 
pare preliminary sketches, drawings, layout 
plans, outline specifications and reports, 
showings features and characteristics of the 
design proposed to meet the Commission’s 
requirements. IX more, than three studies, in¬ 
cluding sketches, drawings, plans, outline 
specifications, or documents are required be¬ 
cause of changes Initiated by the Commis¬ 
sion, an equitable adjustment in the 
lump-sum compensation will be made in ac¬ 
cordance with provisions of the changes 
article. 

(4) The drawings, plans, and outline speci¬ 
fications and documents shall be prepared 
In such form and furnished in such quantity 
as directed by the Commission. 

Specific quantities of the drawings, plans, 
outline specifications, and documents should 
be Indicated here or elsewhere in the 
contract. 

(5) Prepare preliminary estimates of cost 
and time schedules for (i) completion of the 
design and working drawings and specifica¬ 
tions, and (ii) construction. 

(6) Prepare preliminary estimates of mate¬ 
rial quantities required for construction. 

Title II— Design Services 

(1) Upon approval by the Commission of 
preliminary plans and estimates, undertake 
the design of the construction project. 

(2) Undertake restudy and redesign work 
due to minor deviations from the approved 
preliminary work as may be required by the 
Commission. 

(3) Prepare and revise, for the approval of 
the Commission, and furnish complete sets 
of contract bidding documents, including 
working drawings, details, and specifications 
for construction, in such form and quantity 
and including such provisions as may be re¬ 
quired by law or the directions of the 
Commission. 

Specific quantities of drawings and speci¬ 
fications should be Indicated here, or else¬ 
where in the contract. 

(4) Prepare, or when directed by the Com¬ 
mission participate with others in the prep¬ 
aration of. a detailed estimate of the cost of 
a construction based on the approved design 
and working drawings and specifications. 

(5) Assist the Commission and its des¬ 
ignees in securing, analyzing, and evaluating 
construction bids or proposals. 

(6) When requested, consult with and ad¬ 
vise the Commission on any questions which 
may arise lir connection with the architect- 
engineer services described in this contract. 

Title III— Supervision of Construction 

(1) Furnish and maintain governing lines 
and bench marks to provide horizontal and 
vertical controls to which construction may 
be referred. 

(2) Check and approve, or require revlston 
of, all vendors’ shop drawings to assure con¬ 
formity with the approved design and work¬ 
ing drawings and specifications. 

(3) Inspect the execution of construction 
so as to assure adherence to approved work¬ 
ing drawings and specifications. 

(4) Inspect construction workmanship 
and materials, and equipment, and report 


to the Commission as to their conformity or 
noncomformlty to the approved working 
drawings and specifications. 

(5) Make or procure such field or labora¬ 
tory tests of construction workmanship and 
materials, and equipment, as the Commis¬ 
sion may require or approve. 

(6) Prepare estimates of reasonable 
amounts of increase or decrease in Contract 
price and/or contract completion time for 
contract modifications, evaluate proposals 
submitted by the constructor for such con¬ 
tract adjustments and make recommenda¬ 
tions to the Contracting Officer for use In 
negotiating. 

(7) Prepare reports and make recommen¬ 
dations on status of deliveries of materials 
and equipment as the Commission may re¬ 
quire or approve. 

(8) Prepare monthly and other reports 
of the progress of construction, as may be 
required, and partial, Interim and final esti¬ 
mates and reports of quantities and values 
of construction work performed, for pay¬ 
ment or other purposes. 

(9) Furnish_set(s) of reproducible 

“as-built” record drawings of the type spec¬ 
ified by the Commission and_set(s) 

of mark-up specifications, showing construc¬ 
tion as actually accomplished. 

§ 9—16.703—50 Terms, conditions, and 
provisions. 

The additional clauses and provisions 
listed below shall be added to Standard 
Form 253: (FPR 1-16.901-253) General 
Provisions (Architect-Engineer Con¬ 
tract), August 1970 edition, as required. 
Clauses may be omitted or added with 
the approval of Counsel. 

14. Alterations and additions. 

The following alterations In or additions 
to the provisions of Standard Form 253, 
General Provisions, of this contract were 
made prior to execution of the contract by 
the parties: 

1. Definitions. The following paragraph 
(c) is added to this clause: 

"(c) The term ‘Commission* means the 
U.S. Atomic Energy Commission or any duly 
authorized representative thereof, including 
the Contracting Officer except for the purpose 
of deciding an appeal under the clause en¬ 
titled ‘Dispute* 

15. Payment. 

(a) Lump-sum compensation. The Con¬ 

tractor shall be paid the lump-sum of 
$_which shall constitute full compen¬ 

sation for all services and materials furnished 
under this Contract except for the costs 
hereinafter specified in the paragraph en¬ 
titled “Reimbursement for Certain Costs.” 

(b) Reimbursement for certain costs. The 

Contractor shall be entitled, in addition to 
payment of the lump sum hereinbefore pro¬ 
vided for, to reimbursement for the follow¬ 
ing costs to the extent approved by the 
Contracting Officer, but not to exceed a 
total of $- 

(1) The actual costs of labor, materials, 
and equipment use, and traveling expenses, 
and approved subcontracts and transpor¬ 
tation of things, required for topographical 
and other field surveys, the preparation of 
maps, and test borings and other subsurface 
Investigations under this Contract. 

(2) The actual costs of labor, materials 
and equipment use. and traveling expenses 
for the resident engineer In charge, field 
engineers, and Inspectors, part-time inspec¬ 
tors from the home or branch office, and the 
supporting field office force as required at 
the site of the construction project for in¬ 
spection of construction. 

(3) The actual costs of labor and mate¬ 
rials and traveling expenses for expediting 


or Inspecting material and equipment, and 
checking or expediting shop drawings at 
vendors’ plants. 

(4) The actual cost of on-site transporta¬ 
tion for services listed In (1) through (3) 
above. 

Note: This may also be the cost based on 
a rate or rates approved in advance by the 
Contracting Officer. 

(5) Compensation paid for such outside 
expert technical assistance, including the 
services of materials testing laboratories, as 
is approved in writing by the Contracting 
Officer in connection with the performance 
of any of the work under this contract. 

(6) The actual costs of labor, materials, 
and equipment use, or an allowance in lieu 
of such actual cost at a rate or rates approved 
in advance by the Contracting Officer, for 
copies in excess of 20 prints of drawings, 
specifications, Invitations for bid, or other 
related documents, and revisions thereto, 
which are reproduced after title II design is 
approved by the Commission and which are 
for use by the Commission and Its construc¬ 
tion contractors. (This does not include "as- 
built" record drawings and specifications as 
required under title III services.) 

(7) The actual costs of labor, materials, 
and equipment use for copies of special docu¬ 
ments, such as completion reports, that have 
been prepared in accordance with Instruc¬ 
tions of the Commission. 

(8) The cost of telegraph and long-distance 
telephone services required at the construc¬ 
tion site for performance of the field engi¬ 
neering services. 

(9) Expenses of such travel of the Con¬ 
tractor’s responsible supervising represent¬ 
ative that might be required in addition to 
the normal supervision furnished under the 
fee or specified in the contract. 

(10) The actual costs of furniture and 
equipment (rental or purchase as approved 
in advance by the Contracting Officer), field 
office space, utilities, janitorial service, and 
similar items for use in performing titles I 
and III field work. 

Note A: Include only the costs from those 
listed In this clause that are applicable to 
the services required under the contract. 

Note B: This clause provides for lump¬ 
sum compensation for certain services and 
cost reimbursement for other services. If it 
is desired that the cost reimbursement por¬ 
tion be made on a lump-sum basis or on the 
basis of negotiated rates (e.g., a fixed amount 
per day) appropriate revisions In the clause 
will be required. 

Note C: If some payments are to be made 
either on the basis of actual costs or nego¬ 
tiated rates, a limit to the total amount that 
may be so paid without a modification to the 
contract should be provided in the payment 
article for control purposes. 

Note D: Include the following definitions: 

(1) "Labor costs’* include: 

(1) Wages and salaries. 

(11) Directly related payroll costs (social 
security and unemployment Insurance taxes, 
workmen's compensation Insurance premi¬ 
ums, vacation, sick leave, benefit and welfare 
plans, etc., required by law, employer-em¬ 
ployee agreement, or an established policy 
of the contractor). 

(ill) Home or branch office overhead ex¬ 
penses which are applicable and properly 
chargeable to the work. The full overhead 
rate should not be applied to salaries of 
personnel assigned to continuous field duty. 
For such personnel, reimbursement should 
be made at a rate to cover only the cost of 
specific essential services and supplies fur¬ 
nished by the home or branch office to the 
field staff and which otherwise would have 
to be procured in the field. Where It is feasi¬ 
ble or practical with respect to particular 
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services or supplies, reimbursement may be 
made on the basis of actual costs. 

(2) Labor costs do not Include any of the 
above costs and expenses applicable to the 
Contractor's responsible supervising repre¬ 
sentative, or to an officer, proprietor, exec¬ 
utive, or administrative head of the Contrac¬ 
tor, except where he participates directly in 
the performance of any of the services listed 
in paragraphs (b) (1) through (3) of this 
clause. 

(3) Traveling expenses include the actual 
cost of travel of persons (employees and, if 
authorized, their dependents) and subsist¬ 
ence incident to such travel, and transporta¬ 
tion of personal household goods and effects, 
in amounts not exceeding such limits as may 
be prescribed by the Contracting Officer, or 
allowances in lieu of such actual cost at rates 
approved by the Contracting Officer. The cost 
of transportation between living quarters 
and the site of the construction project of 
persons employed at such site is not included 
unless specifically approved by the Contract¬ 
ing Officer. 

(c) Partial payments on account of lump¬ 
sum compensation. Ninety (90) percent of 
the lump-sum compensation shall become 
due and payable in monthly installments 
in amounts based on the proportion of the 
work then completed, as determined by the 
Contracting Officer, and the balance upon 
completion and acceptance of all work under 
this contract. 

(d) Reimbursement payments. (1) Pay¬ 
ments for costs which are reimbursable un¬ 
der the provisions of the paragraph entitled 
"Reimbursement for certain costs’* shall be 
made to the Contractor at intervals stipu¬ 
lated by the Contractor and the Cdntracting 
Officer and upon completion and acceptance 
of the work under this contract. 

(2) Notwithstanding any other provision 
of this contract, when the amount for which 
the Contractor shall be entitled to reim¬ 
bursement equals the maximum amount the 
Government has agreed to reimburse the 
Contractor under this contract and any mod¬ 
ification thereto, the Contractor shall not be 
expected or required to incur further ex¬ 
penses or obligations under paragraph (b) 
of this Clause unless and until the Govern¬ 
ment first Increases the maximum amount 
stipulated in paragraph (b) by appropriate 
modification thereof, nor shall the Govern¬ 
ment be obligated to reimburse the Con¬ 
tractor for expenses beyond that amount. 

(e) Final payment. Upon completion of 
the work and its acceptance by the Govern¬ 
ment, and upon the furnishing by the Con¬ 
tractor of a release, in such form and with 
such exceptions as may be approved by the 
Contracting Officer, of all claims against the 
Government under or arising out of this 
contract, the Government shall promptly pay 
to the Contractor the unpaid balance of 
the lump-sum compensation and reimbursa¬ 
ble costs less (1) deductions due under the 
terms of this contract, and (ii) any sum 
required to settle any unsettled claim which 
the Government may have against the Con¬ 
tractor in connection with this contract. 

(f) Supporting documents. Claims for pay¬ 
ment shall be accompanied by such support¬ 
ing documents and Justifications as the Con¬ 
tracting Officer shall prescribe. 

(g) Records and accounts relating to re¬ 
imbursable costs—Inspection and audit. The 
Contractor agrees to keep books of account, 
records, documents, and other evidence 
bearing on costs which are reimbursable un¬ 
der the provisions of the paragraph entitled 
“Reimbursement for certain costs.” The 
method of accounting employed by the Con¬ 
tractor with reference to such costs shall be 
subject to the approval of the Commission, 
but no material change shall be required 


therein if it conforms to generally accepted 
accounting practice. All such books of ac¬ 
count, records, documents, and other evi¬ 
dence relating to such reimbursable costs 
shall be subject to Inspection and audit by 
the Commission at all reasonable times, and 
the Contractor shall afford the Commission 
proper facilities for such Inspection and 
audit. Subject to such other disposition as 
may be agreed upon by the Contractor and 
the Commission, the Contractor shall, for a 
period of three (3) years after final payment 
under this contract, or of the time periods for 
the particular records specified in Part 1-20 
of the Federal Procurement Regulations (41 
CFR Part 1-20), whichever expires earlier, 
preserve such of the books of account, rec¬ 
ords. documents, and other evidence relat¬ 
ing to reimbursable costs as are not fur¬ 
nished by the Contractor to the Government 
in support of payments under the contract. 

16. State and local taxes ( FPR 1-11.401-1). 

17. Subcontracts. 

The Contractor shall not enter into any 
contractual commitment to a third party 
which involves the performance in whole 
or In part of a specific part of the work de¬ 
scribed in Standard Form 252 under "State¬ 
ment of Architect-Engineer Services” with¬ 
out the written approval of the Contracting 
Officer. However, this article is not appli¬ 
cable to a contract of employment. 

Note: Paragraph (c) of §9-7.5006-29 
should be Included in the contract if deemed 
necessary. 

18. Contractor's organization ($9-7.- 
5006-6). 

Note: For off-site architect-engineer con¬ 
tracts, substitute the following for para¬ 
graph (b): 

"A competent supervising representative 
of the Contractor satisfactory to the Con¬ 
tracting Officer shall be in charge of the 
work at all times.” 

19. Key personnel ($9-7.5007-2). 

20. Patents ($9-9.5003). 

Note: The patent clause should not be de¬ 
parted from except on the advice of the 
Field Patent Group, or in the absence of such 
group, on the advice of the Office of the As¬ 
sistant General Counsel for Patents. In each 
case it will be necessary to determine whether 
or not it would be appropriate to add the 
Indemnity clause, with or without modifica¬ 
tions. 

Note: The patent indemnity clause is 
Clause 15 of Standard Form 23A. For modi¬ 
fications to this indemnity clause, see Note 
"A" under Article XIX, Patent indemnity, 
§ 9-16.5002-4. 

21. Security ($9-7.5004-11). 

Note : The security clause includes a para¬ 
graph to the effect that the Contractor 
agrees to conform to all security regulations 
and requirements of the AEC. To the maxi¬ 
mum extent feasible, specific security regula¬ 
tions and requirements, which are not ex¬ 
pressly set forth in the security clause but 
to which the Contractor may become sub¬ 
ject under the paragraph referred to above, 
shall either be set forth or incorporated by 
reference in an appendix to the contact. 

22. Safety, health, and fire protection 
(§ 9—7.5006-47) . 

23. Permits ($9-7.5006-48). 

24. Renegotiation ($9-7.5004-20). 

25. Classification ($9-7.5004-21). 

26. Utilization of small business concerns 
(FPR l-1.710-3(a)). 

27. Utilization of concerns in labor surplus 
areas (FPR 1-1.805-3(a)). 

28. Property ($ 9-7.5006-27). 

29. Reports. 

(The nature and quantity of any reports, 
such as reports of the progress of the archi¬ 
tect-engineer work, which will be required of 
the Contractor shall be set forth in this 


clause or Incorporated by reference in this 
clause and in an appendix to be attached to 
the contract. Contracting Officers will be 
expected to require in most cases that re¬ 
ports be furnished at intervals disclosing the 
progress of the architect-engineer work.) 

3. In Subpart 9-16.50. Contract Out¬ 
lines, § 9-16.5002-6 Outline of a lump¬ 
sum architect-engineer contract (with 
cost reimbursement features) is deleted. 


Subpart 9-16.50—Contract Outlines 


§9—16.5002 Contract Outlines. 

§ 9-16.5002-6 [ Deleted ] 

Effective date. These amendments shall 
become effective May 29, 1971. 

Dated at Germantown, Md. t this 2d 
day of June 1971. 


For the U.S. Atomic Energy Commis 
sion. 


Joseph L. Smith, 

Director, 

Division of Contracts. 


[FR Doc.71-7972 Filed 6-8-71:8:45 am] 


Title 43—PUBLIC LANDS: 
INTERIOR 

Chapter II—Bureau of Land Manage¬ 
ment, Department of the Interior 
APPENDIX—PUBLIC LAND ORDERS 

f Public Land Order 5062] 

[Montana 17093) 

MONTANA 

Withdrawal for Public Recreation Site 

By virtue of the authority vested in the 
President and pursuant to Executive 
Order No. 10355 of May 26. 1952 (17 F.R. 
4831), it is ordered as follows: 

Subject to valid existing rights, the fol¬ 
lowing described public domain lands, 
under the jurisdiction of the Secretary 
of the Interior, and national forest lands, 
under the jurisdiction of the Department 
of Agriculture, are hereby withdrawn 
from all forms of appropriation under the 
public land laws, including the mining 
laws (30 U.S.C., Ch. 2). and from leasing 
under the mineral leasing laws, and re¬ 
served for the protection of public recrea¬ 
tion values: 

Principal Meridian 

T. 3 S., R. 1 E., 

Sec. 10. lots 3,5. 7. and 9; 

Sec. ll.NW&NWV*; 

Sec. 15, lots 1 to 10, Inclusive. E^NW>4, 
SW^SWft, nwv;sei/ 4 ; 

Sec. 21, lots 3 and 6, E«£NW»4; 

Sec. 22, lots 1 to 9, inclusive, 8 W 14 NE 14 , 
E&SW i/ 4 ; 

Sec. 27, lots 1 to 8, inclusive, SW^SW^, 
w y 2 se y 4 ; 

Sec. 32, SE»/ 4 SE»4; 

Sec. 33, lota 1 to 4, inclusive. E*4SW>/ 4 , 
SW1/ 4 SW^, SE 14 NE%, NWV4SEV4: 

Sec. 34, lots 1 to 6, inclusive. NW»/ 4 NEVi, 
NW%NWy 4 , E^SW'/ 4( sw>/ 4 sw»/ 4 . 
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T. 4 S.. R. 1 E.. 

Sec. 4, lots 3 to 0. Inclusive: 

Sec. 5, lots 1. 2. 5, 6. and 7. S%NE%, W& 

SE»/ 4 : 

Sec. 8. lots 1 to 8, Inclusive SEViNEVi, EV6 

nw y 4> w^swv4. e^se y 4 , sw»/ 4 se&; 

Sec. 17, lots 1 and 2. N&NEJ4. NW^NW**. 

The areas of public domain lands de¬ 
scribed aggregate approximately 3.137.69 
acres. 

Gallatin National Forest 
T. 4 S.. R. 1 E., 

Sec. 4, lots 1. 2. 7, 8, Sy 2 NE« 4 , NEViSWft. 

SVoSWVi. SE%. 

The areas of national forest lands 
described aggregate approximately 501.55 
acres. 

The total of the areas described above 
aggregates 3,639.24 acres in Madison 
County. 

Harrison Loesch, 

Assistayit Secretary of the Interior . 

June 1.1971. 

|FR Doc.71-7988 Filed 6-8-71;8:4G ami 


l Public Land Order 5063) 

(Idaho 2554] 

IDAHO 

Partial Revocation of Public Land 
Order No. 1703 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26, 1952 (17 F.R. 
4831), it is ordered as follows: 

1. Public Land Order No. 1703 of Au¬ 
gust 4, 1958, withdrawing national forest 
lands and reserving them for use by the 
Department of the Army, Corps of En¬ 
gineers, for flood control purposes in con¬ 
nection with the Albeni Palls Project is 
hereby revoked so far as it affects the 
following described lands: 

Kanikstj National Forest 

BOISE MERIDIAN 

T. 55 N., R. 1 W.. 

Sec. 18, that portion of the original lot 1 
lying easterly of Crescent Lode Mining 
Claim M.S. 2039, now described as lot 
5 on the official plat of survey accepted 
6-20-69. 

The area described aggregates 2.22 
acres in Bonner County. 

2. The described land shall immedi¬ 
ately become available for the consum¬ 
mation of a pending Forest Service 
exchange. 

Harrison Loesch, 
Assistant Secretary of the Interior . 

June 1, 1971. 

(FR Doc. 71-7989 Filed 6-8-71;8:46 am) 

(Public Land Order 5064( 

(Utah 12081| 

UTAH 

Powersite Restoration No. 708; Partial 
Revocation of Powersite Reserve 
No. 363 

By virtue of the authority contained in 
section 24 of the Act of June 10, 1920, 


41 Stat. 1075, as amended, 16 UJ3.C. sec. 
818 (1964), and pursuant to the deter¬ 
mination of the Federal Power Commis¬ 
sion in DA-193-Utah, it is ordered as 
follows: 

1. The Executive order of May 27.1913, 
creating Powersite Reserve No. 363, is 
hereby revoked so far as it affects the 
following described land: 

Salt Lake Meridian 

T. 17S..R. 8E.. 

Sec. 0, lot 5. 

The area described aggregates 36.48 
acres in Emery County. 

2. This revocation is made in further¬ 
ance of the right of the State of Utah to 
file a school land indemnity selection ap¬ 
plication for the land pursuant to sec- 1 
tions 2275 and 2276, U.S. Revised Stat¬ 
utes, as amended. 43 U.S.C. secs. 851- 
853 < 1964 >. Accordingly, the land de¬ 
scribed in this order is hereby classified, 
pursuant to section »7 of the Act of 
June 28, 1934, 48 Stat. 1272, as amended, 
43 U.S.C. sec. 315f (1964), as suitable for 
such selection. The land, therefore, will 
not be subject to other use or disposition 
under the public land laws in the absence 
of a modification or revocation of such 
classification (43 CFR 2440.4). 

Harrison Loesch, 
Assistant Secretary of the Interior. 

June 1, 1971. 

(FR Doc.71-7990 Filed 6-8-71:8:46 am( 
(Public Land Order 5065] 

(Oregon 7292) 

OREGON 

Reservation for Constructed Forest 
Road 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26, 1952 (17 F.R. 
4831), it is ordered as follows: 

1. Subject to valid existing rights and 
to the provisions of existing withdrawals, 
the following described public land is 
hereby withdrawn from all forms of ap¬ 
propriation under the public land laws, 
including the mining laws (30 U.S.C., 
Ch. 2), but not from leasing under the 
mineral leasing laws, nor the disposal 
of materials under the Act of July 31, 
1947, 61 Stat. 681, as amended, 30 U.S.C. 
secs. 601, 604 (1964), and reserved for 
use of the Department of Agriculture for 
the granting of easements or road rights- 
of-way as authorized by section 2 of the 
Act of October 13, 1964, 78 Stat. 1089, 
16 U.S.C. secs. 532, 533 (1964): 

Willamette Meridian 

COON JOHNSON ROAD NO. 1987 

T. 20 S..R.9W, 

Sec. 8, SW&NW^. 

A strip of land 100 feet In width, being 
50 feet in width on both sides of the center- 
line of the Coon Johnson Road No. 1987, 
as shown on a plat filed In the Oregon State 
Office, Bureau of Land Management, Port¬ 
land, Oreg. 

The area described contains about 2 
acres in Douglas County. 

2. The withdrawal made by this order 
shall not preclude agricultural entries, 


sales, exchanges, or leases under appli¬ 
cable public land laws, of any legal sub¬ 
division traversed by any cooperator 
road constructed on any land withdrawn 
by this order: Provided. That any such 
entry, sale, exchange, or lease shall be 
subject to this order and to any road 
right-of-way easement over the land is¬ 
sued by the Department of Agriculture. 

Harrison Loesch, 
Assistant Secretary of the Interior. 

June 1, 1971. 

(FR Doc.71-7991 Filed 6-8-71;8:4G am] 


[Public Land Order 5066] 

[Arizona 5946] 

ARIZONA 

Partial Revocation of Public Land 
Order No. 1556 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26, 1952 (17 
F.R. 4831), it is ordered as follows: 

Public Land Order No. 1556 of Novem¬ 
ber 19, 1957, withdrawing national for¬ 
est lands for use as administrative sites, 
recreation areas, and roadside zones, is 
hereby revoked so far as it affects the 
following described lands: 

Prescott National Forest 

GILA AND SALT RIVER MERIDIAN 

New Black Canyon Highway—Cordes Junc¬ 
tion to Flagstaff. Roadside Zone 

A strip of land 200 feet on each side of 
the centerline of the Cordes Junction to 
Flagstaff section of the New Black Canyon 
Highway, through the following legal sub¬ 
divisions : 

T. 13 N., R. 3 E.. 

Sec. 14. lots 3 and 13 (parts of the former 

NWViL 

The areas described aggregate 30.62 
acres in Yavapai County. 

The lands have been patented pur¬ 
suant to the National Forest Exchange 
Act of March 20, 1922, 42 Stat. 465, as 
amended, 16 U.S.C. sec. 485 (1964). 

Harrison Loesch. 

Assistant Secretary of the Interior. 

June 1, 1971. 

(FR Doc.71-7992 Filed 6-8-71:8:47 am] 


[Public Land Order 5067] 

I Arizona 032893 J 

ARIZONA 

Revocation of Public Land Order 
No. 64 

By virtue of the authority vested in 
the President and pursuant to Execu¬ 
tive Order No. 10355 of May 26, 1952 (17 
Fil. 4831), it is ordered as follows: 

1. Public Land Order No. 64 of Novem¬ 
ber 19, 1942, withdrawing the following 
lands for use by the War Department 
(now the Department of the Army 1 . 
as auxiliary landing fields Is hereby 
revoked: 
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Gila and Salt River Meridian 
T 11 S R 9 E 

Sec. 35. EV 2 EV 2 , SW^NEi/ 4 , NWftBE&.Nyfc 
SW V4 SE l /4. 

T. 12 S.. R. 9 E. f 

Sec. 1. lot 4. 

T 8 S..R. 10 E., 

Sec. 34. E^NW>/ 4 NW14. 

T. 12 S.. R. 10 E.. 

Sec. 23. NW *4 NW %. 

The areas described aggregate 359.30 
acres in Pima and Pinal Counties. 

The topography is level to undulating 
and the soils are sandy with typical 
desert grass, greasewood, and scrub 
mesquite. 

2. At 10 a.m. on July 7, 1971. the lands 
shall be open to the operation of the 
public land laws, including the United 
States mining laws, and to the filing of 
applications and offers under the mineral 
leasing laws, subject to valid existing 
rights, the provisions of existing with¬ 
drawals, and the requirements of ap¬ 
plicable law. All valid applications re¬ 
ceived at or prior to 10 a.m. on July 7, 
1971, shall be considered as simultane¬ 
ously filed at that time. Those received 
thereafter shall be considered in the 
order of filing. 

Inquiries should be addressed to the 
Manager, Land Office, Bureau of Land 
Management, Phoenix, Ariz. 

Harrison Loesch, 
Assistarit Secretary of the Interior. 


Inquiries concerning the land should 
be addressed to the Manager, Land Office, 
Bureau of Land Management, Room 
15019, Federal Building, 1961 Stout 
Street, Denver, CO 80202. 

Harrison Loesch, 
Assistant Secretary of the Interior. 

June 1, 1971. 

|FR Doc.71-7994 Filed 6-8-71:8:47 am] 


Title 46—SHIPPING 

Chapter II—Maritime Administration, 
Department of Commerce 

SUBCHAPTER C—REGULATIONS AFFECTING 
SUBSIDIZED VESSELS AND OPERATORS 

(General Order 13, Rev.) 

PART 251—APPLICATIONS FOR SUB¬ 
SIDIES AND OTHER DIRECT FINAN¬ 
CIAL AID 

Applications for Operating- 
Differential Subsidy 

Correction 

In F.R. Doc. 71-8046 appearing on page 
11033 in the issue for Tuesday, June 8. 
1971, the publication date in the second 
line, reading ”(6-9-71)”, should read 
”(6-8-71)”. 


June 1, 1971. 

|FR Doc.71-7993 Filed 6-8-71:8:47 am] 


(Public Land Order 50681 
(Colorado 31231 

COLORADO 

Partial Revocation of National Forest 

Administrative Site Withdrawals 

By virtue of the authority vested in the 
President and pursuant to Executive 
Order No. 10355 of May 26. 1952 (17 F.R. 
4831), it is ordered as follows: 

1. The Secretary’s Order of October 26, 
1906, withdrawing public domain lands 
for use by the U.S. Forest Service as an 
administrative site is hereby revoked in¬ 
sofar as it affects the following described 
lands: 

Sixth Principal Meridian 

KANNAH CREEK RANGER STATION 

Administrative Site 

T. 12S..R. 97 W., 

Sec. 19, lots 7. 8 , 10, NE^SW^. 

The area described aggregates 133.76 
acres in Mesa County. 

2. At 10 a.m. on July 7, 1971. the lands 
shall be open to operation of the public 
land laws, including the U.S. mining laws, 
and to the filing of applications and 
offers under the mineral leasing laws, 
subject to valid existing rights, and the 
requirements of applicable law. All valid 
applications filed at or prior to 10 a.m. 
on July 7, 1971, shall be considered as 
simultaneously filed at that time. Those 
received thereafter shall be considered 
in the order of filing. 


Title 50—WILDLIFE AND 
FISHERIES 

Chapter I—Bureau of Sport Fisheries 
and Wildlife, Fish and Wildlife 
Service, Department of the Interior 

PART 32—HUNTING 

Sand Lake National Wildlife Refuge, 
S. Dak. 

The following special regulation is is¬ 
sued and is effective on date of publica¬ 
tion in the Federal Register (6-9-71). 

§ 32.12 Special regulations: big game; 
for individual wildlife refuge areas. 

South Dakota 

SAND LAKE NATIONAL WILDLIFE REFUGE 

Public hunting of big game on the 
Sand Lake National Wildlife Refuge, 
South Dakota, is permitted only on the 
area designated by signs as open to hunt¬ 
ing. This open area, comprising 20,000 
acres, is delineated on a map available at 
the refuge headquarters and from th$ 
Regional Director, Bureau of Sport 
Fisheries and Wildlife, Federal Building, 
Fort Snelling, Twin Cities, MI 55111. 
Hunting shall be in accordance with all 
applicable State regulations covering the 
hunting of deer subject to the following 
conditions: 

(1) Archery season—September 4 
through September 12, 1971, both dates 
inclusive and December 6 through De¬ 
cember 31, 1971, both dates inclusive. 


11099 

(2) Firearms season—November 27 
through December 5. 1971, both dates in¬ 
clusive. 

(3) All hunters must exhibit their 
hunting license, deer tag, and vehicle 
contents to Federal and State oflBcers 
upon request. 

(4) Hunters will not be allowed to 
drive on refuge maintained trails, but 
may park their vehicles outside the 
refuge and hunt on foot. 

1 5) All deer taken on the refuge not 
checked by State or Federal Officers in 
the field must be checked at refuge head¬ 
quarters. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge areas 
generally, which are set forth in Title 50, 
Code of Federal Regulations, Part 32, 
and are effective through December 31, 
1971. 

Lyle J. Schoonover, 
Refuge Manager. Sand Lake 
National Wildlife Refuge. 

May 26, 1971. 

(FR Doc.71-7997 Filed 6 8-71:8:47 am] 


PART 32—HUNTING 

Sand Lake National Wildlife Refuge, 
S. Dak. 

The following special regulation is 
issued and is effective on date of publi¬ 
cation in the Federal Register (6-9-71). 

§ 32.22 Special regulation*; upland 
game; for individual wildlife refuge 
area*. 

South Dakota 

SAND LAKE NATIONAL WILDLIFE REFUGE 

Public hunting of pheasants on the 
Sand Lake National Wildlife Refuge. 
S. Dak., is permitted only on the area 
designated by signs as open to hunting. 
This open area, comprising 20,000 acres, 
is delineated on a map available at the 
refuge headquarters and from the Re¬ 
gional Director, Bureau of Sport Fish¬ 
eries and Wildlife. Federal Building, Fort 
Snelling, Twin Cities. MN 55111. Hunting 
shall be in accordance with all applicable 
State regulations covering the hunting 
of pheasants subject to the following con¬ 
ditions: 

(1) The open season for hunting 
pheasants on the refuge is from Decem¬ 
ber 6 through December 12, 1971, both 
dates inclusive. — 

(2) Hunters will not be allowed to 
drive on refuge maintained trails, but 
may park their vehicles outside of the 
refuge and hunt on foot. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge areas 
generally, which are set forth in Title 50, 
Code of Federal Regulations. Part 32, and 
are effective through December 12, 1971. 

Lyle J. Schoonover, 

Refuge Manager, Sand Lake 
National Wildlife Refuge. 

May 26. 1971. 

IFR Doc.71-7998 Filed 6-8-71:8:47 am| 


FEDERAL REGISTER, VOL. 36, NO. Ill—WEDNESDAY, JUNE 9, 1971 








11100 


Proposed Rule Making' 


DEPARTMENT OF THE TREASURY 

Interna! Revenue Service 
[ 26 CFR Part 1 1 
INCOME TAX 

Taxation of Exempt Organizations on 
Rents From Real Property and Inter¬ 
est, Rents, etc., From Controlled 
Organizations 

Notice is hereby given that the regula¬ 
tions set forth in tentative form below 
are proposed to be prescribed by the 
Commissioner of Internal Revenue, with 
the approval of the Secretary of the 
Treasury or his delegate. Prior to the 
final adoption of such regulations, con¬ 
sideration will be given to any com¬ 
ments or suggestions pertaining thereto 
which are submitted in writing, prefer¬ 
ably in quintuplicate, to the Commis¬ 
sioner of Internal Revenue. Attention: 
CC:LR:T. Washington, D.C. 20224, by 
July 9. 1971. Any written comments or 
suggestions not specifically designated as 
confidential in accordance with 26 CFR 
601.601(b) may be inspected by any per¬ 
son upon written request. Any person 
submitting written comments or sugges¬ 
tions who desires an opportunity to com¬ 
ment orally at a public hearing on these 
proposed regulations should submit his 
request, in writing, to the Commissioner 
by July 9, 1971. In such case, a public 
hearing will be held, and notice of the 
time, place, and date will be published 
in a subsequent issue of the Federal 
Register. The proposed regulations are 
to be issued under the authority con¬ 
tained in section 7805 of the Internal 
Revenue Code of 1954 (68A Stat. 917; 26 
U.S.C. 7805>. 

Randolph W. Thrower. 

Commissioner of Internal Revenue. 

In order to conform the Income Tax 
Regulations (26 CFR Part 1) under sec¬ 
tion 512(b) of the Internal Revenue Code 
of 1954 to section 121(b) (2) (A) and (C) 
of the Tax Refonn Act of 1969 (83 Stat. 
538), such regulations are amended as 
follows: 

Paragraph 1. Section 1.512(b) is 
amended by revising paragraph (3) of 
section 512(b) and by adding at the end 
thereof a new paragraph (15) and by 
revising the historical note. These 
amended and added provisions read as 
follows: 

§ 1.512(b) Statutory provisions; un- 
rcliiled business taxable income; 
modifications. 

Sec. 512. Unrelated business taxable 
income. • • • 

(b) Modifications. • • • 

(3) In the case of rents— 

(A) Except as provided in subparagraph 
<B). there shall be excluded— 


(i) All rents from real property (Includ¬ 
ing property described in section 1245(a) 
(3) (C)). and 

(ii) All rents from personal property (In¬ 
cluding for purposes of this paragraph as 
personal property any property described in 
section 1245(a) (3) (B)) leased with such real 
property, if the rent attributable to such 
personal property are an incidental amount of- 
the total rents received or accrued under the 
lease, determined at the time the personal 
property is placed in service. 

(B) Subparagraph (A) shall not apply— 

(i) If more than 50 percent of the total 

rent received or accrued under the lease is 
attributable to personal property described 
in subparagraph (A) (li), or 

(11) If the determination of the amount 
of such rent depends in whole or in part on 
the Income or profits derived by any person 
from the property leased (other than an 
amount based on a fixed percentage or per¬ 
centages of receipts or sales). 

(C) There shallibe excluded all deductions 
directly connected with rents excluded under 
subparagraph (A). 

• • • • • 

(15) Notwithstanding paragraphs (1), (2), 
or (3), amounts of Interest, annuities, royal¬ 
ties. and rents derived from any organization 
(in this paragraph called the “controlled 
organization”) of which the organization 
deriving such amounts (In this paragraph 
called “controlling organization”) has con¬ 
trol (as defined in section 368(c)) shall be 
included as an item of gross income (whether 
or not the activity from which such amounts 
are derived represents a trade or business or 
is regularly carried on) In an amount which 
bears the same ratio as— 

(A) (l) In the case of a controlled organi¬ 
zation which is not exempt from taxation 
under section 501(a), the excess of the 
amount of taxable income of the controlled 
organization over the amount of such orga¬ 
nization's taxable income which if derived 
directly by the controlling organization 
would not be unrelated business taxable 
income, or 

(11) In the case of a controlled organiza¬ 
tion which is exempt from taxation under 
section 501(a), the amount of unrelated busi¬ 
ness taxable income of the controlled orga¬ 
nization. bears to, 

(B) The taxable income of the controlled 
organization (determined in the case of a 
controlled organization to which subpara¬ 
graph (a) (11) applies as if it were not an 
organization except from taxation under sec¬ 
tion 501(a)), but not less than the amount 
determined in clause (1) or (li). as the case 
may be, of subparagraph (A), 

both amounts computed without regard to 
amounts paid directly or indirectly to the 
controlling organization. There shall be al¬ 
lowed all deductions directly connected with 
amounts included in gross Income under the 
preceding sentence. 


(Sec. 512(b) as amended by Act of Apr. 7. 
1958 (Public Law 85-367. 72 Stat. 80); Act of 
July 17. 1964 (Public Law 88-380. 78 Stat. 
333): sec. 121(b)(2) (A) and (C) of the Tax 
Reform Act 1969 (73 Stat. 538) \ 

Par. 2. Section 1.512(b)-1 is amended 
by revising paragraph (c) and adding at 
the end thereof a new paragraph (1). 
These amended and added provisions 
read as follows: 


§ 1.512(b)—] Modifications. 

• * ♦ • » 

(c> Rents —(1) Taxable years begin¬ 
ning before January l, 1970. For taxable 
years beginning before January 1, 1970. 
rents from real property (including per¬ 
sonal property leased with the real 
property) and the deductions directly 
connected therewith shall be excluded in 
computing unrelated business taxable 
.income, except that certain rents from, 
and certain deductions in connection 
with/a business lease (as defined in sec¬ 
tion 514(f^) shall be included in com¬ 
puting unrelated business taxable in¬ 
come. See subparagraph (5) of this par¬ 
agraph for rules governing amounts 
received for the rendering of services. 

(2) Taxable years beginning after De¬ 
cember 31, 1969— (i) In general. For 
taxable years beginning after December 
31, 1969. except as provided in subdivi¬ 
sion (iii) of this subparagraph, rents 
from property described in subdivision 
(ii) of this subparagraph, and the de- 
ductons directly connected therewith, 
shall be excluded in computing unrelated 
business taxable income. However, not¬ 
withstanding subdivision (U) of this 
subparagraph, certain rents from and 
certain deductions in connection with 
either debt-financed property (as defined 
in section 514(b)) or property rented 
to controlled organizations (as defined 
in paragraph (1) of this section) shall 
be included in computing unrelated 
business taxable income. 

(ii) Excluded rents. The rents which 
are excluded from unrelated business in¬ 
come under section 512(b)(3)(A) and 
this paragraph are— 

(a) Real property. All rents from real 
property; and 

(b) Personal property. All rents from 
personal property leased with real prop¬ 
erty if the rents attributable to such per¬ 
sonal property are an incidental amount 
of the total rents received or accrued 
under the lease, determined at the time 
the personal property is first placed in 
service by the lessee. 

Rentals attributable to personal prop¬ 
erty generally are not an incidental 
amount of thq total rents if the rents 
attributable to the personal property ex¬ 
ceed 10 percent of the total rents from 
all the property leased. For example, if 
the rents attributable to the personal 
property leased are determined to be 
$3,000 per year, and the total rents from 
all property leased are $10,000 per year, 
then such $3,000 amount is not to be ex¬ 
cluded from the computation of unre¬ 
lated business taxable income by opera¬ 
tion of section 512(b) (3) (A) (ii) and 
this paragraph, since such amount is not 
an incidental portion of the total rents. 

(iii) Exception. Subdivision (ii) of 
this subparagraph shall not apply, if 
either— 
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(a) Excess personal property rentals. 
More than 50 percent of the total rents 
are attributable to personal property, de¬ 
termined at the time such personal prop¬ 
erty is first placed in service by the 
lessee; or 

(b) Net profits. The determination of 
the amount of such rents depends in 
whole or in part on the income or prof¬ 
its derived by any person from the prop¬ 
erty leased, other than an amount 
based on a fixed percentage or percent¬ 
ages of the gross receipts or sales. For 
purposes of the preceding sentence, the 
rules contained in paragraph (b)(1) of 
§ 1.856-4 shall apply. 

(iv) Illustration. This subparagraph 
may be illustrated by the following 
example: 

Example. A, an exempt organization, owns 
a printing factory which consists of a build¬ 
ing housing two printing presses and other 
equipment necessary for printing. On Janu¬ 
ary 1, 1971. A rents the building and the 
printing equipment to B for $10,000 a year. 
The lease states that $9,000 of such rent is 
for the building and $1,000 for the printing 
equipment. However, it is determined that 
notwithstanding the terms of the lease 
$4,000. or 40 percent ($4.000/$10,000), of the 
rent is actually attributable to the printing 
equipment. During 1971, A has $3,000 of 
deductions, all of which are properly allo¬ 
cable to the land and building. Under these 
circumstanoes. A shall not take into ac¬ 
count in computing its unrelated business 
taxable Income the $6,000 of rent attributa¬ 
ble to the building and the $3,000 of de¬ 
ductions directly connected with such rent. 
However, the $4,000 of rent attributable to 
the printing equipment is not excluded 
from the computation of A’s unrelated busi¬ 
ness taxable income by operation of section 
512(b) (3) (A) (11) or this paragraph since 
such rent represents more than an inci¬ 
dental portion of the total rents. 

(3) Definitions and special rules. For 
purposes of subparagraph (2) of this 
paragraph— 

(i) Real property defined. The term 
“real property” means all real property, 
including any property described in sec¬ 
tions 1245(a)(3)(C) and 1250(c) and 
the regulations thereunder. 

(ii) Personal property defined. The 
term “personal property” means all per¬ 
sonal property, including any property 
described in section 1245(a)(3)(B) and 
the regulations thereunder. 

(iii) Multiple leases. If separate leases 
are entered into with respect to real and 
personal property, and such properties 
have an integrated use (e.g., one or more 
leases for real property and another 
lease or leases for personal property to 
be used upon such real property), all 
such leases shall be considered as one 
lease. 

(iv) Placed in service. Property is 
‘‘placed in service” by the lessee when it 
is first subject to his use in accordance 
with the terms of the lease. For exam¬ 
ple, property subject to a lease entered 
into on November 1, 1971, for a term 
commencing on January 1,1972, shall be 
considered as placed in service on Janu¬ 
ary 1. 1972, regardless of when the prop¬ 
erty is first actually used by the lessee. 

(v) Changes in rent charged or per¬ 
sonal property rented. If— 


(a) By reason of the placing of addi¬ 
tional or substitute personal property in 
service, there is an increase of 100 per¬ 
cent or more in the rent attributable to 
all the personal property leased, or 

( b ) There is a modification of the lease 
by which there is a change in the rent 
charged (whether or not there is a 
change in the amount of personal prop¬ 
erty rented), 

the rent attributable to personal prop¬ 
erty shall be recomputed to determine 
whether the exclusion under subpara¬ 
graph (2) (ii) (6) of this paragraph or the 
exception under subparagraph (2) (iii) 
(a) of this paragraph applies. Any 
change in the treatment of rentals, at¬ 
tributable to a recomputation under this 
subdivision, shall be effective only with 
respect to rents for the period beginning 
w r ith the event which occasioned the 
recomputation. 

(4) Examples. Subparagraphs (2) and 
(3) of this paragraph may be illustrated 
by the following examples: 

Example (I). On January 1, 1971, A, an 
organization described in section 501(c) (3), 
executes two leases with B. One is for the 
rental of a computer, with a stated annual 
rental of $750. The other is for the rental 
of office space in which to use the computer, 
at a stated annual rental of $7,250. The total 
annual rent under both leases for 1971 Is 
$8,000. At the time the computer is first 
placed in service, however, taking both leases 
into consideration. It is determined that not¬ 
withstanding the terms of the lease $3,000. or 
37.5 percent ($3,000/$8,000). of the rent 
is actually attributable to the computer. 
Therefore, for 1971, only the $5,000 ($8,000 — 
$3,000) attributable to the rental of the 
offlce space is excluded from the computation 
of A’s unrelated business taxable income by 
operation of section 512(b) (3). 

Example (2). Assume the facts as stated 
in example (1). Assume further that the 
leasee to which the computer and office space 
are subject In example (1) provide that the 
rent may be increased or decreased, depend¬ 
ing upon the prevailing rental value for 
similar computers and office space. On Jan¬ 
uary 1, 1972. the total annual rent is in¬ 
creased in the computer lease to $2,000, and 
in the offlce space lease to $9,000. For 1972. it 
is determined that notwithstanding the 
terms of the leases $6,000, or 54.5 percent 
($6,000/$l 1.000), of the total rent is actually 
attributable to the computer as of that time. 
Even though the personal property rentals 
now exceed 50 percent of the total rents, the 
rentals attributable to real property con¬ 
tinue to be excluded, since there was no mod¬ 
ification of the lease terms and since the in¬ 
crease In rentals was not attributable to 
placing new property in service. See subpara¬ 
graph (3) (v) of this paragraph. Thus, for 
1972 the $5,000 attributable to the offlce 
space continues to be excluded from the com¬ 
putation of A’s unrelated business taxable 
income by operation of section 512(b) (3). 

Example (3). Assume the facts as stated 
in example (1), except that on January 1, 
1973, B rents a second computer from A. 
which is placed in service under the lease. 
The total rent is increased to $2,000 for the 
computer lease and to $10,000 for the offlce 
space lease. It is determined at the time the 
second computer is first placed in service that 
notwithstanding the terms of the leases 
$7,000 of the rent is actually attributable to 
the computers. Since the rent attributable to 
personal property has increased by more than 
100 percent ($4,000/$3.000 = 133%). a rede¬ 
termination must be made under subpara¬ 


graph (3 )(v)(a) of this paragraph. As a 
result. 58.3 percent ($7,000/$12,000) of the 
total rent is attributable to personal prop¬ 
erty. Since this exceeds 50 percent of the 
total rent received by A, none of the rents 
are excluded from the computation of A’s un¬ 
related business taxable income bv operation 
of section 512(b) (3). 

Example (4). Assume the facts as stated 
In example (3), except that on June 30, 1975, 
the lease between B and A is modified. The 
total rent for the computer lease is reduced 
to $1,500 and the total rent for the office 
space lease is reduced to $7,500. Pursuant 
to subdivision (3)(v)(b) of this paragraph, 
a redetermination is made as of June 30. 1975. 
As of the modification date, it is determined 
that notwithstanding the terms of the leases, 
the rent actually attributable to the com¬ 
puters is $4,000, or 44.4 percent ($4,000/ 
$9,000), of the total rent. Since less than 50 
percent of the total rental is now attributable 
to personal property, the rents attributable 
to real property ($5,000). for periods after 
June 30. 1975, are excluded from the compu¬ 
tation of A's unrelated business taxable in¬ 
come by operation of section 512(b)(3). 
However, the rents attributable to personal 
property ($4,000) are not excluded from un¬ 
related business taxable income for such 
periods by operation of section 512(b)(3), 
since they represent more than an incidental 
portion of the total rents. 

(5) Rendering of services. For pur¬ 
poses of this paragraph, payments for 
the use or occupancy of rooms and other 
space where services are also rendered 
to the occupant, such as for the use or 
occupancy of rooms or other quarters in 
hotels, boarding houses, or apartment 
houses furnishing hotel services, or in 
tourist camps or tourist homes, motor 
courts, or motels, or for the use or occu¬ 
pancy of space in parking lots, ware¬ 
houses, or storage garages, do not con¬ 
stitute rentals from real property. Gen¬ 
erally. services are considered rendered 
to the occupant if they are primarily for 
his convenience and are other than those 
usually or customarily rendered in con¬ 
nection with the rental of rooms or other 
space for occupancy only. The supplying 
of maid service, for example, constitutes 
such service: whereas the furnishing of 
heat and light, the cleaning of public 
entrances, exists, stairways, and lobbies, 
the collection of trash, etc., are not con¬ 
sidered as services rendered to the occu¬ 
pant. Payments for the use or occupancy 
of entire private residences or living 
quarters in duplex or multiple housing 
units, of offices in any office building, 
etc., are generally rentals from real 
property. 

• • • • * 

d) Interest, annuities, royalties, and 
rents from controlled organizations —(l) 
In general. For taxable years beginning 
after December 31. 1969. if an exempt 
organization (hereinafter referred to as 
the “controlling organization”) has 
control (as defined in subparagraph (4) 
of this paragraph) of another organiza¬ 
tion (hereinafter referred to as the “con¬ 
trolled organization”), the controlling 
organization shall include as an item of 
gross income in computing its unrelated 
business taxable income, the amount of 
interest, annuities, royalties, and rents 
derived from the controlled organization 
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determined under subparagraph (2) or 

(3) of this paragraph. The preceding 
sentence shall apply whether or not the 
activity conducted by the controlling 
organization to derive such amounts rep¬ 
resents a trade or business or is regularly 
carried on. Thus, for example, amounts 
received by a controlling organization 
from the rental of its real property to 
a controlled organization on an irregu¬ 
lar basis may be included in the un¬ 
related business taxable income of the 
controlling organization. 

(2) Exempt controlled organization — 

(i) In general. If the controlled orga¬ 
nization is exempt from taxation under 
section 501(a), the amount referred to 
in subparagraph (1) of this paragraph 
is an amount which bears the same ratio 
to the interest, annuities, royalties, and 
rents received by the controlling orga¬ 
nization from the controlled organization 
as the unrelated business taxable income 
of the controlled organization bears to 
whichever of the following amounts is 
the greater— 

(a) The taxable income of the con¬ 
trolled organization, computed as though 
the controlled organization were not 
exempt from taxation under section 
501(a),or 

(b) The unrelated business taxable 
income of the controlled organization, 
both determined without regard to any 
amounts paid directly or indirectly to 
the controlling organization. The con¬ 
trolling organization shall be allowed 
all deductions directly connected with 
amounts included in gross income under 
the preceding sentence. 

(ii) Examples. This subparagraph may 
be illustrated by the following examples: 

Example (I). A. a scientific organization 
exempt under section 501(c)(3), owns all 
the stock of B. another scientific organiza¬ 
tion exempt under section 501(c) (3). During 
1971, A rents a laboratory to B for $15,000 
a year. A’s total deductions for 1971 with 
respect to the leased property are $3,000: 
$1,000 for maintenance and $2,000 for depre¬ 
ciation. If B were not an exempt organiza¬ 
tion, its total taxable income would be $300,- 
000, disregarding rent paid to A. B's unrelated 
business taxable income, disregarding rent 
paid to A, is $100,000. Under these circum¬ 
stances, $4,000 of the rent paid by B will be 
included by A as net rental Income In deter¬ 
mining its unrelated business taxable Income, 
computed as follows: 


B’s unrelated business taxable in¬ 
come (disregarding rent paid to 

A) .-.$100,000 

B’s taxable income (computed as 
though B were not exempt and 

disregarding rent paid to A)-$300,000 

Ratio ($100,000/$300,000). V 3 

Total rent.. $15. 000 

Total deductions-- $3, 000 

Rental income treated as gross in¬ 
come from an unrelated trade or 

business (% of $15,000)- $5, 000 

Less deductions directed connected 

with such Income (% of $3,000) $1,000 


Net rental Income included by A 
in computing its unrelated busi¬ 
ness taxable income- $4. 000 

Example (2). Assume the facts as stated 
in example (1), except that B’s taxable in¬ 
come i6 $90,000 (computed as though B 
were not an exempt organization, and dls- 
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regarding rents paid to A). B’s unrelated 
business taxable income ($100,000) is there¬ 
fore greater than its taxable Income ($90,- 
000). Thus, the ratio used to determine what 
portion of the rent A receives is taxable is 
one since both the numerator and denomi¬ 
nator of such ratio is B’s unrelated business 
taxable income. Consequently, all the rent 
received by A from B ($15,000), and the de¬ 
ductions directly connected therewith 
($3,000). are Included by A in computing its 
unrelated business taxable Income. 

(3) Nonexempt controlled organiza¬ 
tion —(i) In general. If the controlled 
organization is not exempt from taxation 
under section 501(a), the amount re¬ 
ferred to in subparagraph (1) of this 
paragraph is an amount which bears the 
same ratio to the interest, annuities, 
royalties, and rents received by the 
controlling organization from the con¬ 
trolled organization as the “excess 
taxable income” (as defined in subdivi¬ 
sion (ii) of this subparagraph) of the 
controlled organization bears to which¬ 
ever of the following amounts is the 
greater— 

(a) The taxable income of the con¬ 
trolled organization, or 

(b) The excess taxable income of the 
controlled organization. 

both determined without regard to any 
amount paid directly or indirectly to the 
controlling organization. The controlling 
organization shall be allowed all deduc¬ 
tions which are directly connected with 
amounts included in gross income under 
the preceding sentence. 

(ii) Excess taxable income. For pur¬ 
poses of this paragraph, the term “excess 
taxable income” means the excess of the 
controlled organization’s taxable income 
over the amount of such taxable income 
which, if derived directly by the con¬ 
trolling organization, would not be 
unrelated business taxable income. 

(iii) Examples. This subparagraph 
may be illustrated by the following 
examples: 

Example (f). A, a university exempt from 
taxation under section 501(c)(3), owns all 
the stock of M, a nonexempt organization. 
During 1971, M leases a factory and a dormi¬ 
tory from A for a total annual rental of 
$100,000. During the taxable year. M has 
$500,000 of taxable income, disregarding the 
rent paid to A: $150,000 from a dormitory 
for students of A university, and $350,000 
from the operation of a factory which is a 
business unrelated to A’s exempt function. 
A’s deductions for 1971 with respect to the 
leased property are $4,000 for the dormitory 
and $16,000 for the factory. Under these 
circumstances, $56,000 of the rent paid by 
M will be included by A as net rental Income 
in determining Its unrelated business taxable 
income, computed as follows: 


M’s taxable income (disregarding 

rent paid to A)_$500,000 

Less taxable Income from dormi¬ 
tory ____ 150,000 


Excess taxable income-$350,000 

Ratio ($350,000/$500,000).—- Vio 

Total rent paid to A-$100, 000 

Total deductions ($4,000-I-$16,000) - 20, 000 

Rental income treated as gross in¬ 
come from an unrelated trade or 

business (Vio of $100,000). $70,000 

Less deductions directly connected 

with such Income (%o of $20,000) $14,000 


Net rental income Included by A 

in computing its unrelated busi¬ 
ness taxable income_- $56.000 

Example (2). Assume the facts as stated in 
example (1). except that M’s taxable income 
(disregarding rent paid to A) is $300,000, 
consisting of $350,000 from the operation of 
the factory and a $50,000 loss from the opera¬ 
tion of the dormitory. Thus. M’s “excess tax¬ 
able income’’ is also $300,000, since none of 
M’s taxable income would be excluded from 
the computation of A’s unrelated business 
taxable income if received directly by A. The 
ratio of M’s “excess taxable income” to its 
taxable income is therefore one ($300,000/ 
$300,000). Thus, all the rent received by A 
from M ($100,000), and the deductions di¬ 
rectly connected therewith ($20,000). are 
included in the computation of A’s unrelated 
business taxable Income. 

(4) Control. For purposes of this 
paragraph— 

<i) Stock corporation. In the case of 
an organization which is a stock corpora¬ 
tion. the term “control” means owner¬ 
ship by an exempt organization of stock 
possessing at least 80 percent of the total 
combined voting power of all classes of 
stock entitled to vote and at least 80 per¬ 
cent of the total number of shares of all 
other classes of stock of such corporation. 

(ii) Nonstock organization. In the case 
of a nonstock organization, the term 
“control” means that at least 80 percent 
of the directors or trustees of such orga¬ 
nization are either representative of or 
directly or indirectly controlled by an 
exempt organization. A trustee or direc¬ 
tor is representative of an exempt orga¬ 
nization if he is a trustee, director, or em¬ 
ployee of such exempt organization. A 
trustee or director is controlled by an 
exempt organization if such organization 
has the power to remove such trustee or 
director and designate a new trustee or 
director. 

(5) Amounts taxable under other pro - 
visions of the Code —(i) In general. Sec¬ 
tion 512(b) (15) and this paragraph do 
not apply to amounts which are included 
in the computation of unrelated business 
taxable income by operation of any other 
section of the Code. However, amounts 
which are not included in unrelated busi¬ 
ness taxable income by operation of 
section 512(a) (1), or rents which are ex¬ 
cluded by operation of section 512<b) 
(3) (A>, may be included in unrelated 
business taxable income by operation of 
section 512(b) (15) and this paragraph. 

(ii) Debt-financed property. Rents de¬ 
rived from the lease of debt-financed 
property by a controlling organization to 
a controlled organization are subject to 
the rules contained in section 512(b) (15) 
and this paragraph. Thus, if a con¬ 
trolling organization leases debt-financed 
property to a controlled organization, the 
amount of rents includible in the con¬ 
trolling organization’s unrelated business 
taxable income shall first be determined 
under section 512(b) (15) and this para¬ 
graph, and only the portion of such rents 
not taken into account by operation of 
section 512(b) (15) are taken into ac¬ 
count in computing unrelated business 
taxable income under section 514. See ex¬ 
ample (3) of § 1.514(b)-l(b) (2) (iii). 

|FR Doc.71-7910 Filed 6-8-71;8:45 am] 
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DEPARTMENT OF AGRICULTURE 

Consumer and Marketing Service 
[ 7 CFR Part 909 1 

GRAPEFRUIT GROWN IN ARIZONA 
AND DESIGNATED PART OF CALI¬ 
FORNIA 

Proposed Increase in Assessment Rate 
and Decrease in Expenses for 
1970-71 Fiscal Year 

Consideration is being given to the 
proposal set forth herein submitted by 
the Grapefruit Administrative Commit¬ 
tee, established under Order No. 909, as 
amended (7 CFR Part 909; 35 F.R. 
16637), regulating the handling of 
Grapefruit grown in Arizona and desig¬ 
nated part of California, effective under 
the applicable provisions of the Agricul¬ 
tural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. 601-674), as the 
agency to administer the terms and pro¬ 
visions thereof. The committee now esti¬ 
mates that due to freeze damage in the 
production area the crop will not reach 
the previously estimated total, thus ren¬ 
dering necessary the proposed increase in 
assessment rate and decrease in 
expenses. 

The proposal is that the provisions of 
paragraphs (a) Expenses and (b) Rate of 
assessment of § 909.209 (35 F.R. 17653) 
be amended to read as follows: 

§ 909.209 Expense*, rale of assessment, 
and carryover of unexpended Funds. 

(a) Expenses. The expenses that are 
reasonable and likely to be incurred by 
the Administrative Committee during the 
period September 1, 1970 through Au¬ 
gust 31. 1971 will amount to $88,200. 

(b) Rate of assessment. The rate of 
assessment fo reach period, payable by 
each handler in accordance with § 909.41, 
is hereby fixed at $0,035 per carton, or 
equivalent quantity of grapefruit. 

• • • • • 

All persons who desire to submit writ¬ 
ten data, views, or arguments in connec¬ 
tion with the aforesaid proposals should 
file the same, in quadruplicate, with the 
Hearing Clerk, U.S. Department of Ag¬ 
riculture, Room 112, Administration 
Building, Washington, D.C. 20250, not 
later than the 10th day after the publi¬ 
cation of this notice in the Federal Reg¬ 
ister. All written submissions made pur¬ 
suant to this notice will be made avail¬ 
able for public inspection at the office of 
the Hearing Clerk during regular busi¬ 
ness hours <7 CFR 1.27(b)). 

Dated: June 4,1971. 

Paul A. Nicholson, 
Deputy Director . Fruit and 
Vegetable Division, Consumer 
and Marketing Service. 

IFR Doc.71-8045 Filed 6-8-71;8:51 am] 
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C 7 CFR Part 917] 

FRESH PEARS, PLUMS, AND PEACHES 
GROWN IN CALIFORNIA 

Proposed Handling Limitation 

Consideration is being given to the 
following proposal submitted by the 
Peach Commodity Committee, estab¬ 
lished pursuant to the amended market¬ 
ing agreement and Order No. 917, as 
amended (7 CFR Part 917 ; 36 F.R. 7510), 
regulating the handling of fresh pears, 
plums, and peaches grown in California, 
effective under the applicable provisions 
of the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). 

The proposal is to establish container 
and pack specifications hereinafter set 
forth applicable to fresh peaches so as to 
provide standardized packages of uni¬ 
formly sized peaches to promote orderly 
marketing of this fruit consistent with 
the declared policy of the act and the 
interests of producers and consumers. 

All persons who desire to submit writ¬ 
ten data, views, or arguments, for con¬ 
sideration in connection with the pro¬ 
posed regulation shall file the same in 
quadruplicate, with the Hearing Clerk, 
U.S. Department of Agriculture. Room 
112, Administration Building, Washing¬ 
ton, D.C. 20250, not later than the 7th 
day after publication of this notice in the 
Federal Register. All written submis¬ 
sions made pursuant to this notice will 
be made available for public inspection 
at the office of the Hearing Clerk during 
regular business hours (7 CFR 1.27(b)). 

§ 917.424 Peach Regulation 2. 

(a) On and after June 20, 1971, no 
handler shall handle any package or 
container of any variety of peaches ex¬ 
cept in accordance with the following 
terms and conditions: 

(1) Such peaches, when place-packed 
in packages or containers in rows, shall 
conform to the requirements of standard 
pack. 

(2) Each package or container of 
peaches shall bear in plain sight and in 
plain letters, on one outside end, the 
name of the variety, if known, or when 
the variety is not known, the words ‘'un¬ 
known variety.” 

(3) Each package or container of 
peaches shall bear on one outside end, 
in plain sight and in plain letters, the 
size description of the peaches which 
description shall conform to the follow¬ 
ing, as applicable: 

(i) When packed or filled in any pack¬ 
age or container the size shall be indi¬ 
cated in accordance with the number of 
peaches in the package or container, or 
by the equivalent size designation for 
such peaches when packed in a No. 22D 
standard lug box in accordance with the 
requirements of standard pack as set 
forth in the U.S. Standards for Peaches 
(§§ 51.1210-51.1223 of this title), e.g. 
“88 size/’ and “96 size,” etc. 

(4) The difference in diameter be¬ 
tween the smallest and largest peach in 
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any individual container shall not be 
greater than three-eighths inch: Pro¬ 
vided. That a total of not more than 5 
percent, by count, of the peaches in a 
package or container may fail to meet 
this requirement. 

(b) When used herein “standard 
pack” shall have the same meaning as 
set forth in the U.S. Standards for 
Peaches (§§ 51.1210-51.1223 of this 
title); the term “No. 22D standard lug 
box” shall have the same meaning as set 
forth in section 43601 of the Agricultural 
Code of California; and all other terms 
shall have the same meaning as when 
used in the marketing agreement and 
order. 

Dated: June 4, 1971. 

Paul A. Nicholson, 
Deputy Director, Fruit and 
Vegetable Division , Consumer 
and Marketing Service. 

]FR Dcc.71-8043 Filed 6-8-71:8:51 am] 


[ 7 CFR Part 917 ] 

FRESH PEARS, PLUMS, AND PEACHES 
GROWN IN CALIFORNIA 

Proposed Approval of Expenses and 

Fixing of Rates of Assessment for 

1971-72 Fiscal Period 

Consideration is being given to the 
following proposals submitted by the 
Control Committee, established under 
the marketing agreement, as amended, 
and Order No. 917, as amended (7 CFR 
Part 917; 36 F.R. 7510), regulating the 
handling of fresh pears, plums, and 
peaches grown in the State of California, 
effective under the Agricultural Market¬ 
ing Agreement Act of 1937, as amended 
(7 U.S.C. 601-674), as the agency to ad¬ 
minister the provisions thereof : 

(a) That expenses that are reasonable 
and likely to be incurred during the fiscal 
period from March 1, 1971, through Feb¬ 
ruary 29, 1972, will amount to $427,990. 

(b) That the rates of assessment for 
such fiscal period payable for each han¬ 
dler in accordance with § 917.37 be fixed 
at: 

(1) Nine-tenths of a cent ($0,009) per 
standard western pear box of pears, or its 
equivalent in other containers or in bulk; 

<2) Four and four-tenths of a cent 
($0,044) per standard four-basket crate 
of plums, or its equivalent in other con¬ 
tainers or in bulk; and 

(3) Three and five-tenths of a cent 
($0,035) per Los Angeles lug, or its 
equivalent in other containers or in bulk. 

Terms used in the amended marketing 
agreement and this part shall, when used 
herein, have the same meaning as is 
given to the respective term in said 
amended marketing agreement and tills 
part. 

All persons who desire to submit writ¬ 
ten data, views, or arguments in connec¬ 
tion with the aforesaid proposals shall 
file the same, in quadruplicate, with the 
Hearing Clerk, U.S. Department of Agri- 
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culture, Room 112, Administration 
Building, Washington, D.C. 20250, not 
later than the 10th day after the publi¬ 
cation of this notice in the Federal Reg¬ 
ister. All written submissions made pur¬ 
suant to this notice will be made avail¬ 
able for public inspection at the office 
of the Hearing Clerk during regular 
business hours (7 CFR 1.27(b)). 

Dated: June 4,1971. 

Paul A. Nicholson, 
Deputy Director . Fruit and Veg¬ 
etable Division, Consumer and 
Marketing Service. 

|FR Doc.71-8044 Piled 6-8-71:8:51 ami 


[ 7 CFR Part 921 ] 

FRESH PEACHES GROWN IN DESIG¬ 
NATED COUNTIES IN WASHINGTON 

Proposed Handling Limitation 

Consideration is being given to the 
following proposal, as hereinafter set 
forth, which would limit the handling of 
fresh peaches grown in designated coun¬ 
ties in Washington by establishing regu¬ 
lations, pursuant to the order, which was 
recommended by the Washington Fresh 
Peach Marketing Committee, estab¬ 
lished pursuant to the marketing agree¬ 
ment. and Order No. 921 (7 CFR Part 
921) regulating the handling of fresh 
peaches grown in designated counties in 
Washington. This program is effective 
under the Agricultural Marketing Agree¬ 
ment Act of 1937, as amended (7 U.S.C. 
601-674). 

All persons who desire to submit writ¬ 
ten data, views, or arguments in connec¬ 
tion with the proposal should file the 
same with the Hearing Clerk, Room 112A, 
U.S. Department of Agriculture, Wash¬ 
ington, D.C. 20250, not later than the 
7th day after the publication of this 
notice in the Federal Register. All writ¬ 
ten submissions made pursuant to this 
notice will be made available for public 
inspection at the office of the Hearing 
Clerk during regular business hours (7 
CFR 1.27(b)). 

The recommendations of the Washing¬ 
ton Fresh Peach Marketing Committee 
reflect its appraisal of the crop and cur¬ 
rent and prospective market conditions. 
Shipments of peaches from the produc¬ 
tion area are expected to begin on or 
about June 28, 1971. The proposed grade 
(including uniform firmness), size, ma¬ 
turity. and pack requirements provided 
herein are necessary to prevent the 
handling, on and after June 28, 1971, of 
any peaches which do not comply with 
such requirements, so as to provide con¬ 
sumers with good quality fruit, consistent 
with (1) the overall quality of the crop, 
and (2) maximizing returns to pro¬ 
ducers pursuant to the declared policy 
of the act. Individual shipments, not 
exceeding 500 pounds, of peaches sold 
for home use and not for resale, subject 
to necessary safeguards, are excepted 
from these proposed requirements in 
that the quantity of peaches so handled 
has been relatively inconsequential when 
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compared with the total quantity 
handled. 

Such proposal reads as follows: 

§ 921.308 Pcacli Regulation 8. 

(а) Order: Peach Regulation 7 (35 
FJR. 10891) is hereby terminated on 
June 28, 1971. 

(b> During the period June 28, 1971. 
through June 30, 1972, no handler shall 
handle any lot of peaches unless such 
peaches meet the following applicable 
requirements, or are handled in accord¬ 
ance with subparagraph (6) of this 
paragraph: 

(1) Minimum grade: Such peaches 
shall grade at least Washington Extra 
Fancy Grade: Provided , That peaches 
which grade Washington Fancy Grade, 
or better, may be handled if they are 
packed in the Western lug box or the 
standard peach box. 

(2) Minimum size: 

(i) Such peaches of any variety, ex¬ 
cept peaches of the Elberta varieties, 
packed in any container except the 
standard peach box, shall measure not 
less than 2% jlnches in diameter; 

(ii) Such peaches of any variety when 
packed in a standard peach box shall 
measure not less than 2*4 inches in di¬ 
ameter; and 

(iii) Such peaches of the Elberta 
varieties, packed in any container shall 
measure not less than 2& inches in 
diameter. 

(3) Minimum maturity: Such peaches 
shall be well matured, except that any 
lot of peaches shall be deemed to have 
met such minimum maturity require¬ 
ment if not more than 25 percent, by 
count, of the peaches in such lot are 
mature. 

(4) Uniform firmness: Such peaches 
in individual containers shall have a 
reasonably uniform degree of firmness. 

(5) Pack: 

(i) Such peaches in loose or jumble 
packs shall be in containers of a capacity 
equal to or greater than that of a West¬ 
ern lug box and shall contain not less 
than 26 pounds net weight of peaches: 
Provided , That such containers of 
peaches having less than 26 pounds net 
weight may be handled if such containers 
are well filled; and 

(ii) Such peaches other than peaches 
in loose or jumble packs in any container 
shall meet the standard pack require¬ 
ments as set forth in the Washington 
Standards for Peaches (Order No. 1203), 
or the U.S. Standards for Peaches 
(§ 51.1210 et seq. of this title). 

(б) Notwithstanding any other pro¬ 
vision of this section, any individual ship¬ 
ment of peaches sold by the producer or 
at an established packinghouse which 
meets each of the following requirements 
may be handled without regard to the 
provisions of this paragraph, of § 921.41 
(Assessments). and of § 921.55 (Inspec¬ 
tion and certification) if: 

(i) The shipment consists of peaches 
sold for home use and not for resale; 

(ii) The shipment does not, in the ag¬ 
gregate, exceed 500 pounds, net weight, 
of peaches; and 


(iii) Each container is stamped or 
marked with the handler’s name and 
address and with the words “not for re¬ 
sale” in letters at least one-half inch in 
height. 

(c) The terms “Washington Extra 
Fancy Grade”, “Washington Fancy 
Grade”, and “mature” shall have the 
same meaning as when used in the 
Washington Standards for Peaches (ef¬ 
fective June 14, 1971). issued by the 
State of Washington Department of 
Agriculture; the term “well matured" 
shall mean peaches which will yield very 
slightly to moderate pressure at the 
suture or blossom end, have shoulders 
and suture that are well filled out. and 
have skin and flesh colored sufficiently 
that it will show characteristic varietal 
color when ripe; the term “loose or jum¬ 
ble pack” shall mean that the peaches 
are not placed in the container in rows, 
cups, compartments, or otherwise are not 
placed in the container in symmetrical 
order; the term “standard peach box” 
shall mean a container with inside di¬ 
mensions of 4*4 to 6 by 11*4 by 16 
inches; the term “Western lug box” shall 
mean any container with inside dimen¬ 
sions of 7 by 11*4 by 18 inches; the term 
“diameter” shall mean the greatest dis¬ 
tance, measured through the center of 
the peach at right angles to a line run¬ 
ning from the stem to the blossom end; 
and terms used in the marketing agree¬ 
ment and order shall, when used herein, 
have the same meaning as is given to 
the respective term in the marketing 
agreement and order. 

Dated: June 4, 1971. 

Paul A. Nicholson, 
Deputy Director, Fruit and Veg¬ 
etable Division , Consumer and 
Marketing Service. 

[FR Doc.71-8042 Filed 6-8-71:8:51 ami 


t 7 CFR Part 1136 1 

(Docket No. AO 309-A171 

MILK IN GREAT BASIN MARKETING 
AREA 

Decision on Proposed Amendments to 
Marketing Agreement and to Order 

A public hearing was held upon pro¬ 
posed amendments to the marketing 
agreement and the order regulating the 
handling of milk in the Great Basin 
marketing area. The hearing was held, 
pursuant to the provisions of the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.). 
and the applicable rules of practice (7 
CFR Part 900), at Salt Lake City, Utah, 
pursuant to notices thereof issued on 
December 2, 1970 (35 F.R. 18621), and 
December 9, 1970 (35 F.R. 18975). 

Upon the basis of the evidence intro¬ 
duced at the hearing and the record 
thereof, the Deputy Administrator, 
Regulatory Programs, on April 14, 1971 
(36 F.R. 7462), filed with the Hearing 
Clerk, U.S. Department of Agriculture, 
his recommended decision containing 
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notice of the opportunity to file written 
exceptions thereto. 

The material issues, findings and con¬ 
clusions, rulings, and general findings of 
the recommended decision are hereby 
approved and adopted and are set forth 
in full herein, subject to the following 
modifications: 

1. In the discussion under the heading 
“4. Pool plant qualifications.’* the first 
and seventh paragraphs are changed and 
three additional paragraphs are added 
immediately following the fourth para¬ 
graph thereof. 

2. The discussion under the heading 
“5. Diversion of producer milk.” is 
changed in its entirety. 

The material issues on the record re¬ 
late to: 

1. The Class I price. 

2. The Class m price. 

3. Location differentials. 

4. Pool plant qualifications. 

5. Diversion of producer milk. 

6. Computation of allowable shrink¬ 
age. 

There was no testimony on proposals 
7 and 8 as published in the notice of 
hearing and no other basis exists in the 
record for considering the changes pro¬ 
posed. Accordingly, no action on such 
proposals is taken in this decision. 

Findings and Conclusions 

The following findings and conclusions 
on the material issues are based on evi¬ 
dence presented at the hearing and the 
record thereof: 

1. Class I Price. The Class I price dif¬ 
ferential, the amount added to the basic 
formula price (Minnesota-Wisconsin 
price series) for the preceding month to 
determine the Class I price, should be 
reduced 32 cents, from $2.22 to $1.90. 

The hearing notice proposal, to reduce 
the Class I price 50 cents, was submitted 
by a major handler in the market. He 
contended that the present Class I price 
( $7.04 in December 1970) is tending to 
develop excessive production for the 
market, is improperly aligned with the 
Class I prices in other Federal order mar¬ 
kets, and is high relative to the cost of 
obtaining milk from alternative sources 
of supply. 

A second handler who supported the 
50-cent reduction in the Class I price 
stated that the present price is causing 
the loss of Class I sales from the pool to 
substitutes for fluid milk products, that 
the present margin between the Class I 
price and uniform price encourages pro¬ 
ducers to drop out of the pool and become 
producer-handlers, and that the cost an 
ungraded shipper would incur to qualify 
his farm as a Grade A operation (and 
thereby be eligible to become a producer 
under the order) does not justify as wide 
a difference as now exists between the 
Class I and Class HI prices. 

A cooperative representing a majority 
of the producers on the market, although 
not supporting the full 50-cent decrease, 
favored some reduction in the Class I 
price. The cooperative spokesman was 
not specific, however, regarding the price 
reduction appropriate in the light of cur¬ 
rent supply conditions. 


Opposition testimony to reducing the 
Class I price was presented by the oper¬ 
ator of a nonpool (cheese manufactur¬ 
ing) plant at which milk is received 
from 325 to 350 ungraded dairy farms. 
This plant also receives substantial quan¬ 
tities of surplus pool milk that is clas¬ 
sified in Class rn under the order. These 
latter receipts are obtained by transfer 
and diversion from regulated plants. 

Tliis manufacturing plant operator 
also operates a farm from which milk is 
shipped to a pool plant. He opposed a 
reduction in the Class I price on the basis 
that it would result in a lower price being 
paid to him for his milk as a producer 
under the order. Several Grade A and 
ungraded milk shippers, some or all of 
whose production is received at the 
manufacturing plant, also expressed op¬ 
position to reducing the Class I price. 

A person who claims producer- 
handler status (although determined by 
the market administrator to be a pool 
handler) opposed reducing the Class I 
price because it would reduce the cost of 
milk to his competitors. 

A cooperative representing about 25 
percent of the producers on the market 
opposed any reduction in the Class I price 
on the basis that it would be reflected in 
reduced returns to producers. 

The Class I price must be maintained 
at a level which, in conjunction with 
the Class II and Class in prices, will 
result in returns to producers high 
enough to maintain an adequate, but not 
excessive, supply of quality milk to meet 
the requirements of consumers, includ¬ 
ing necessary market reserves. The pres¬ 
ent Class I price is tending to attract 
increasingly larger quantities of milk for 
the market in excess of the market’s 
fluid needs. In 1969, both producer 
deliveries and Class I sales of pool han¬ 
dlers increased by 4 percent over 1968. 
The 489 million pounds produced for 
the market in 1970 was 41 million pounds 
greater than production in 1969, an 
increase of 9 percent. Class I sales of 
pool milk were essentially unchanged, 
275 million pounds in 1969 and 274 mil¬ 
lion pounds in 1970. 

The accelerating rate of production 
for the market is further indicated by 
the 14 percent increase in the quantity 
of producer milk pooled in the last 3 
months of 1970 over a year earlier. The 
deterioration in the ratio of Class I 
sale* to producer deliveries is reflected 
ir the 56 percent Class I utilization of 
producer deliveries in 1970 compared to 
utilizations of 61 percent, 62 percent and 
61 percent, respectively in 1969, 1968 and 
1967. 

The rapidly expanding production 
relative to Class I sales is reflected in 
an increasingly larger spread between 
the Great Basin Class I and uniform 
prices. For the year 1970, the Class I 
price and the uniform price averaged 
$6.89 and $5.77, respectively, a difference 
of $1.12 which was 10 cents greater 
than in 1969. 

Since producer-handlers operate es¬ 
sentially only a Class I business, the 
widening disparity between the Class I 
price and the uniform price provides 
a substantial incentive for individuals to 
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operate as producer-handlers and this is 
reflected in the increased share of the 
total Class I sales which producer-han¬ 
dlers in this market have acquired. 

Class I sales by producer-handlers are 
a substantial portion, about 10 percent, 
of the total Class I sales in the market. In 
1970, when Class I sales of producer milk 
were 274 million pounds, producer-han¬ 
dler Class I distribution in the marketing 
area totaled 32 million pounds. 

Milk from a number of farms in the 
Boise. Idaho, area is pooled under both 
the Great Basin and Oregon-Washing- 
ton orders. Boise is 432 miles from Port¬ 
land and 362 miles from Salt Lake City, 
the principal cities in the Oregon-Wash - 
ington and Great Basin marketing areas, 
respectively. For December 1970, the 
Class I price, f.o.b. Boise, under the 
Oregon-Washington order was $6,125 
(Class I price of $6.77 less 64.5 cents 
location adjustment) ana under the 
Great Basin order $6,565 (Class I price 
of $7.04 less 47.5 cents location adjust¬ 
ment) . 

In addition to the milk from the Boise 
area actually moving from producers’ 
farms to pool plants in the Great Basin 
and Oregon-Washington marketing 
areas, substantial additional quantities 
of milk are available in that area and 
at other locations in southern Idaho. 
Such other locations of potential supply 
in southern Idaho for the Great Basin 
market, and significantly closer to the 
market than Boise, are ner** Pocatello, 
Idaho Falls, and Twin Falls which cities 
are 164, 210, and 233 miles, respectively, 
from Salt Lake City. 

It is concluded, therefore, that the 
present Class I price differential is not 
necessary to induce an adequate supply 
and is reduced 32 cents per hundred¬ 
weight. 

Based on the current utilization in the 
pool, the proposed 32-cent reduction in 
the Class I price in conjunction with the 
increase in the Class III price provided 
elsewhere in this decision will return to 
producers a uniform price approximat¬ 
ing that realized from the present pricing 
in the order. It is expected, however, that 
the proposed price changes will encour¬ 
age greater use of producer milk in Class 
I and thus, over the longer term, resuit 
in an improved marketing situation. 

Some witnesses opposed lowering the 
Class I price on the basis that it would 
reduce returns to producers. In their 
testimony they held that if the Class I 
price were reduced, producers would in¬ 
crease their production but that the 
quantities of Class I milk sold would not 
be affected by such change in price. Such 
testimony advances the theory that the 
Class I price under an order should be 
reduced to encourage increased produc¬ 
tion for the market and be increased 
when an incentive to producers to reduce 
their production is needed. There is no 
economic foundation for this line of 
reasoning. 

2. Class III price. The Class HI price 
should be the basic formula price for the 
month. 

The basic formula price (Minnesota - 
Wisconsin manufacturing milk price 
series) reflects the value of manufactur- 
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ing milk to processors in the major pro¬ 
duction areas of the United States. The 
Minnesota-Wisconsin price series is used 
as a basis for determining surplus class 
prices in a great majority of the Federal 
milk orders. Because manufactured milk 
products compete on a national market, 
it is important that the price for milk 
in such uses in this market be as close 
as possible to prices in other markets. 

The order now uses a butter-nonfat 
dry milk formula to derive the Class III 
price. In 1970, when the order Class HI 
price averaged $4.37, the Minnesota- 
Wisconsin average price was 29 cents 
more, $4.66. 

The handler who proposed a 50-cent 
reduction in the Class I price also pro¬ 
posed increasing the Class HI price to 
the level of the Minnesota-Wisconsin 
price. He cited particularly as a basis 
for his proposal that the Class in price 
is unreasonably low relative to prices 
being paid for manufacturing grade milk 
in this area, and is encouraging operators 
of manufacturing milk plants to lower 
their purchase cost of milk by attaching 
additional milk to the pool solely for 
manufacturing purposes and to obtain 
the uniform price (which exceeds local 
pay prices for manufacturing milk) for 
their dairy farmers. 

Operators of plants, both regulated 
and unregulated, opposed using the 
Minnesota-Wisconsin price as the Class 
III price. These plants, the major outlets 
for surplus milk in the market, depend 
on receipts from both ungraded dairy 
farms and producers (Grade A milk) for 
their supplies. 

The Class HI price must be at such 
a level that handlers will accept and 
market those quantities of producer milk 
in excess of Class I needs. Otherwise 
some producer milk might be left with¬ 
out a market. The price, however, should 
not be so low that handlers under the 
regulation will be encouraged to seek 
milk supplies solely for the purpose of 
converting them into Class HI products 
at the expense of producers generally. 

Producers are not receiving the full 
market value through the pool for their 
Class in milk. Markets are available 
locally for milk for manufacturing pur¬ 
poses at prices substantially above the 
present Class HI price. Regulated han¬ 
dlers can realize the higher market value 
of milk disposed of by them in such uses. 
Such higher value is not adequately 
reflected, however, in the payments made 
to producers under the order. 

In December 1970. when the order Class 
III price w r as $4.49 and the Minnesota- 
Wisconsin price w r as $4.83 for milk of 
3.5 percent butterfat content, manufac¬ 
turing plants in the area generally paid 
prices even higher than the Minnesota- 
Wisconsin average. Substantial quanti¬ 
ties of milk produced in the area are 
utilized in the manufacture of hard 
cheeses (American, Cheddar, Monterey, 
etc.). One cheese manufacturing plant 
receives milk from between 325 to 350 
ungraded shippers. Prices paid for un¬ 
graded milk varies according to the vol¬ 
ume, whether it is received in cans or via 
a bulk tank truck, and whether or not 
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it is cooled at the farm. Although some 
shippers are paid as much as $5.10 for 
milk of 3.5 percent butterfat, the aver¬ 
age price paid at this plant for milk from 
ungraded farms was about $4.90 in 
December. 

The above plant also receives milk from 
pool plants, both as diverted milk and as 
shipments from such plants. The price 
paid for Class IH milk this plant re¬ 
ceives from a plant operated by a major 
cooperative in the market is about $5. 
The milk received as diverted milk from 
another pool handler is purchased at 25 
cents above the Class HI price, or es¬ 
sentially at the Minnesota-Wisconsin 
price. 

A second cheese manufacturing plant 
in the area pays his shippers from $4.70 
to $5 for milk containing 3.5 percent 
butterfat, depending on the volume of 
delivery. 

The handler proposing a higher Class 
HI price under the order receives milk 
from ungraded farms at a plant operated 
by him in Boise, Idaho. His pay price is 
$4.94 for milk of 3.5 percent butterfat. 
The milk is used to produce butter and 
nonfat dry milk. 

In addition to their fluid milk opera¬ 
tions, some cooperatives in the market 
operate manufacturing plants receiving 
milk from ungraded farms. The price 
paid at one such manufacturing plant 
in Utah is about $5 for milk containing 
3.5 percent butterfat. 

A cooperative in the Boise area, a han¬ 
dler under the order on the basis of 
member milk shipped regularly from the 
farms to a pool distributing plant in 
Salt Lake City, also disposes of sub¬ 
stantial quantities of its member milk for 
manufacturing purposes to a condensing 
plant in Idaho. The price received by the 
cooperative f.o.b. its plant in Idaho is 
$5.06 for milk containing 3.5 percent 
butterfat. The cost of transporting the 
milk to the manufacturing plant, more 
than 100 miles away, is borne by the 
buyer. 

The price for Class n milk (used to 
produce cottage cheese) is determined by 
adding 15 cents to the Class HI price. 
There was no proposal before the hearing 
to change the relationship between the 
Class II and Class HI prices. w r hich here¬ 
tofore has been found appropriate. This 
relationship is continued. 

3. Location differentials . The location 
adjustment provisions of the order 
should not be changed. 

The proposal in the hearing notice 
would replace Ogden and Provo with 
Salt Lake City as the basing point from 
which distances are measured in deter¬ 
mining location adjustments. Proponent 
of the proposal offered no testimony at 
the hearing. Others who testified regard¬ 
ing location adjustments were concerned 
with aspects other than changing the 
basing point. 

Two cooperatives proposed extending 
the area where noiocation adjustments 
are applicable. At present no location 
adjustments apply at plants within 150 
miles of either Ogden or Provo. At any 
plant 150 miles or more from the nearer 
of these cities the Class I and uniform 


prices are reduced 22 cents, plus 1.5 cents 
for each additional 10 miles beyond 160 
miles. 

One of these cooperatives proposed 
replacing the 150-mile limit with any 
distance more than 164 miles, the mile¬ 
age from Provo to the location of a non¬ 
pool manufacturing plant operated by 
the cooperative. This plant receives a 
supply from about 15. ungraded shippers, 
and from several producers under the 
order whose production is received as 
diverted milk on a number of days dur¬ 
ing most months. The uniform price 
under the order on milk diverted tc the 
plant, which is pooled as Class IH milk, 
is subject to a minus 23.5-cent location 
adjustment. 

The cooperative’s proposal, which 
would result in no location differential at 
its plant, would reduce its overall obli¬ 
gation in making settlement to the 
producer-settlement fund by an amount 
equal to 23.5 cents times the hundred¬ 
weight of producer milk diverted to its 
plant. The cooperative stated that unless 
the change they request is made, it will 
not be economically feasible to operate 
this relatively small manufacturing plant. 

A cooperative in the Boise area pro¬ 
posed that Ogden and Provo be retained 
as basing points, but that the base zone 
in which no location adjustment is ap¬ 
plicable be extended from 150 to 200 
miles. Such a change is designed to in¬ 
crease returns for producer milk diverted 
to manufacturing plants to the extent 
that the location adjustment is reduced 
or eliminated at the various nonpool 
manufacturing plants in southern Utah 
to which milk sometimes is diverted by 
the cooperative. The spokesman for the 
cooperative urged that the proposed 
change should be adopted because it 
would give more producers an opportu¬ 
nity to receive higher prices for their 
milk. Again, the milk diverted is utilized 
and pooled in Class IH under the order. 

The principal purpose of location pric¬ 
ing is to facilitate the economic move¬ 
ment of milk for Class I purposes from 
distant plants to the central market. It 
is not the purpose of location pricing to 
encourage the production of milk to sup¬ 
ply the needs of manufacturing plants at 
distant'locations from the market. 

The proposals, if adopted, w r ould not 
implement the movement of milk to the 
central market but instead would tend 
to attract additional unneeded supplies 
of milk for manufacturing purposes into 
the pool at the expense of producers reg¬ 
ularly supplying the fluid market. The 
proposals are therefore denied. 

4. Pool plant qualifications, (a) The 
monthly route disposition requirement 
for pooling a distributing plant should 
be not less than 50 percent of its total 
receipts in September through February, 
not less than 45 percent in March and 
April, and not less than 40 percent in 
May through August. These latter 
months are those of seasonally high 
production relative to demand. 

A plant must now distribute at least 
50 percent of its total receipts on routes 
in each month to qualify as a pool plant. 
The requirements that route disposition 
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in the marketing area during the month 
be at least 15 percent of the plant’s total 
route disposition should not be changed. 

In the notice of hearing, a cooperative 
proposed minimum monthly route dis¬ 
position requirements for pooling of 40 
percent of a plant’s receipts pf fluid milk 
products in May through August, 55 per¬ 
cent in October through January, - and 
45 percent in the remaining months of 
the year. 

At the hearing, the cooperative modi¬ 
fied its proposal to specify a minimum 
route disposition percentage of receipts 
for each month, ranging from 40 per¬ 
cent in June to 52 percent in October 
and January. The average Class I utiliza¬ 
tion percentage of producer milk each 
month in 1968, 1969 and 1970 was used 
as a guide for determining the proposed 
monthly percentages. 

A cooperative excepted to the recom¬ 
mended decision’s 40 percent minimum 
route disposition requirement for pooling 
in March, April, and August. It argued 
that a 45 percent minimum route dis¬ 
position requirement would be more 
appropriate under conditions in the 
Great Basin market. 

Production for the Great Basin mar¬ 
ket is heaviest in the months of May, 
June, July, and August. Production in 
August in recent years has been sub¬ 
stantially the same as in the other 3 
months. In 1970, when producer milk 
pooled in August was 43.3 million pounds, 
it was 42.6 million pounds in May. 42.8 
million pounds in June and 43.2 million 
pounds in July. In view of this, it would 
be inappropriate to adopt a route dis¬ 
position requirement for pooling in Au¬ 
gust different from the 40 percent rate 
deemed suitable for the other 3 months 
of seasonally high production. 

Producer milk pooled in March and 
April 1970 was 40.9 million pounds and 
39.8 million pounds, respectively. The 
production of Great Basin producers in 
these months has over the years been 
significantly below that in the flush pro¬ 
duction months of May-August. Adopt¬ 
ing a 45 percent minimum route 
disposition requirement for March and 
April, as originally proposed in the hear¬ 
ing notice proposal, gives consideration 
to this. 

The proponent cooperative represents 
a majority of Great Basin order pro¬ 
ducers. It operates pool plants and is 
primarily responsible for handling much 
of the reserve supplies of milk for the 
market. Unless the route disposition re¬ 
quirements for pooling are changed, the 
cooperative’s distributing plant could 
fail to qualify as a pool plant in some 
months. This could result especially dur¬ 
ing the months of seasonally high pro¬ 
duction if the reserve supplies of milk 
for the market necessarily handled at 
such plant were to increase significantly 
from present levels. 

There has been a substantial increase 
in production for the market relative to 
its Class I needs in recent years. This has 
resulted in the cooperative handling in¬ 
creasingly larger quantities of the 
expanded production at its pool distrib¬ 
uting plant during the flush production 
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months. In June 1970 and in some 
months in prior years, the 50 percent 
route disposition requirement was sus¬ 
pended from the order to enable the co¬ 
operative to handle surplus milk without 
losing pool plant status for its distribut¬ 
ing plant. 

The proposal to provide a different 
minimum route disposition percentage 
for each month < varying from 40 percent 
to 52 percent) to qualify a plant for pool¬ 
ing should not be adopted. Such a pro¬ 
vision. which is an unnecessary 
refinement of the order, is impracticable 
and would accomplish no worthwhile 
purpose. The monthly route disposition 
percentage requirements for pooling 
herein adopted (50 percent in September- 
February. 45 percent in March and April, 
and 40 percent in May-August) provide 
a reasonable standard for establishing 
association of distributing plants with 
the market under current conditions. 
The requirements for pooling adopted 
should enable the cooperative which is 
responsible for handling a major portion 
of the reserve milk of the market to con¬ 
tinue to perform this important service, 
particularly during the months of sea¬ 
sonally high production, with out en¬ 
dangering the pool plant status of its 
distributing plant. 

Another cooperative suggested tliat no 
action be taken on the proposal to revise 
the pooling provisions, but that the re¬ 
lief sought be achieved by suspension 
action for each month as needed. 

A suspension is not an appropriate al¬ 
ternative to amendment action. It would 
be inappropriate to continue as part of 
the order but to set aside for temporary 
periods by suspension action, a provision 
known to be unsuitable, in lieu of adopt¬ 
ing the most appropriate provision 
through the hearing process. 

The qualifying percentages adopted in 
this decision will contribute to stability 
and orderly marketing in the area by 
providing a basis for pooling distributing 
plants that are suited to present condi¬ 
tions in the Great Basin market. 

<b) In determining its pool plant 
status, the total receipts on which the 
percentage of a plant’s route disposition 
is computed should exclude receipts from 
other order plants used for manufac¬ 
turing purposes. Such receipts are now 
included in the total receipts of a dis¬ 
tributing plant in determining its quali¬ 
fication for pooling. 

Milk so received Is not available as a 
part of the regular supply for the market 
to serve fluid needs, and should not be 
allowed to affect the uniform price paid 
to Great Basin producers for their de¬ 
liveries. The Great Basin order plant 
should have opportunity, however, to 
receive such milk for manufacturing use 
without adding to its difficulty in meet¬ 
ing pooling requirements. It is appro¬ 
priate, therefore, for purposes of deter¬ 
mining pool plant status, that milk re¬ 
ceived at a Great Basin order plant from 
another Federal order market not be 
counted as a receipt at the Great Basin 
order plant when such milk is classified 
as Class in at the receiving plant and is 
priced and pooled under the other order. 
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5. Diversion of producer milk. The 
milk of its producer members diverted 
from any pool distributing plant by a co¬ 
operative association operating a dis¬ 
tributing plant should be considered as 
a receipt at the cooperative’s plant in 
determining its performance for pool 
plant status. 

Under the Great Basin order, both the 
milk of its members which a cooperative 
causes to be delivered to pool distribut¬ 
ing plants of other handlers, and the 
quantity of all such milk assigned to 
Class I at such plants, are combined 
with the receipts and disposition of the 
cooperative’s plant as a basis for quali¬ 
fying its own pool distributing plant as 
a pool plant under the performance 
standards. This method of determining 
cooperative plant performance lias been 
used in the market for a number of years. 
The only proposal at this hearing con¬ 
cerned the manner in which diverted 
milk would be counted under this general 
basis for pooling a cooperative's dis¬ 
tributing plant. 

The recommended decision proposed 
that milk diverted by a cooperative from 
its own, or any other, pool plant not be 
considered as a receipt at a pool plant in 
determining the pool plant status of the 
plant from which diverted. The basis for 
this action was that the provision where¬ 
by a cooperative may divert monthly to 
nonpool plants up to 25 percent of its 
producer members’ deliveries to all pool 
plants in March-August, and up to 20 
percent in September-February. would 
be fully adequate for maintaining a rea¬ 
sonable limit to the quantities of milk 
that may be diverted. 

In their exceptions to the recom¬ 
mended decision, the major cooperatives 
urged that the diversion provisions be 
further tightened by providing that the 
total quantity of cooperative members’ 
milk diverted from pool distributing 
plants (including a cooperative’s ow r n 
plant) be considered as a receipt at the 
cooperative’s plant in determining 
whether it meets the percentage perform¬ 
ance requirements for pool plant status. 

Since the milk of its members physi¬ 
cally received at and disposed of by all 
pool distributing plants at which mem¬ 
ber milk is received is used in determin¬ 
ing the qualification of a cooperative’s 
distributing plant as a pool plant, the 
member milk diverted by the coopera¬ 
tive from all such plants should be 
counted as part of the receipts at, and 
disposition from, the cooperative’s plant. 

Instituting such a provision in the or¬ 
der will provide a safeguard against add¬ 
ing to the pool unneeded supplies (via 
diversions) and will encourage inclu¬ 
sion in the pool of only that milk reg¬ 
ularly associated with the market in 
meeting its Class I requirements. 

6. Computation of allowable shrink¬ 
age. A cooperative proposed that the 
shrinkage provisions of the order apply 
to milk moved to a nonpool plant from 
a pool plant, by transfer or diversion, 
in the same manner that is now appli¬ 
cable on milk received at a pool plant 
from producers and other pool plants. 

The order now provides for a maxi¬ 
mum shrinkage allowance in Class III 
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at each pool plant of 2 percent of pro¬ 
ducer milk (except diverted milk) and 
of milk received from a cooperative in 
its capacity as a handler for bulk tank 
milk picked up at the farm, plus 1.5 per¬ 
cent of milk received in bulk from other 
pool plants and of bulk fluid milk prod¬ 
ucts received from other order plants and 
unregulated supply plants (exclusive of 
the quantity of such receipts for which 
a Class III utilization is expressly re¬ 
quested by a handler), and less 1.5 per¬ 
cent of milk disposed of in bulk tank lots 
to other pool plants. 

No provision is now made in the order 
for shrinkage on milk transferred or 
diverted from a pool plant to a nonpool 
plant. The incidence of shrinkage is no 
different on transfers of milk from a pool 
plant to a nonpool plant than it is on 
milk moved from one pool plant to an¬ 
other. Neither is it different if the milk 
is moved directly from the farm either 
to a pool plant or as diverted milk to a 
nonpool plant. It is appropriate, there¬ 
fore, that the shrinkage provisions of the 
order be amended to apply to milk trans¬ 
ferred and diverted from a pool plant 
to a nonpool plant the same as they do 
to milk moved between pool plants and 
moved directly from producers’ farms to 
pool plants. Accordingly, an allowable 
2 percent shrinkage at a pool plant on 
milk transferred or diverted to a non¬ 
pool plant would be reduced by 1.5 per¬ 
cent, and the pool plant would retain 
the remaining shrinkage allowance of not 
more than 0.5 percent on such milk. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and con¬ 
clusions were filed on behalf of certain 
interested parties. These briefs, proposed 
findings and conclusions and the evi¬ 
dence in the record were considered in 
making the findings and conclusions set 
forth above. To the extent that the sug¬ 
gested findings and conclusions filed by 
interested parties are inconsistent with 
the findings and conclusions set forth 
herein, the requests to make such find¬ 
ings or reach such conclusions are denied 
for the reasons previously stated in this 
decision. 

Evidence on proposals to make certain 
changes in the Class I and Class in pric¬ 
ing provisions of the order were excluded 
from the record by the presiding officer 
on the basis that they were not within 
the scope of the hearing. Offers of proof 
made by the parties submitting the pro¬ 
posals have been reviewed. The action 
taken by the presiding officer on them 
is hereby reaffirmed for the reasons 
stated by him on the record of the 
hearing. 

General Findings 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and determi¬ 
nations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such flnd- 
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ings and determinations may be in con¬ 
flict with the findings and determina¬ 
tions set forth herein. 

(a) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act; 

(b) The parity prices of milk as de¬ 
termined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which af¬ 
fect market supply and demand for milk 
in the marketing area, and the minimum 
prices specified in the tentative market¬ 
ing agreement and the order, as hereby 
proposed to be amended, are such prices 
as will reflect the aforesaid factors, in¬ 
sure a sufficient quantity of pure and 
wholesome milk, and be in the public 
interest; and 

(c) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, will regulate the handling 
of milk in the same manner as, and will 
be applicable only to persons in the re¬ 
spective classes of industrial and com¬ 
mercial activity specified in, a marketing 
agreement upon which a hearing has 
been held; 

Rulings on Exceptions 

In arriving at the findings and con¬ 
clusions, and the regulatory provisions of 
this decision, each of the exceptions re¬ 
ceived was carefully and fully considered 
in conjunction with the record evidence. 
To the extent that the findings and con¬ 
clusions, and the regulatory provisions of 
this decision are at variance with any 
of the exceptions, such exceptions are 
hereby overruled for the reasons previ¬ 
ously stated in this decision. 

Marketing Agreement and Order 

Annexed hereto and made a part 
hereof are two documents, a marketing 
agreement regulating the handling of 
milk, and an order amending the order 
regulating the handling of milk in the 
Great Basin marketing area which have 
been decided upon as the detailed and 
appropriate -means of effectuating the 
foregoing conclusions. 

It is hereby ordered , That this entire 
decision, except the attached marketing 
agreement, be published in the Federal 
Register. The regulatory provisions of 
the marketing agreement are identical 
with those contained in the order as 
hereby proposed to be amended by the 
attached order which is published with 
this decision. 

Determination of Producer Approval 
and Representative Period 

March 1971 is hereby determined to be 
the representative period for the pur¬ 
pose of ascertaining whether the issu¬ 
ance of the order, as amended and as 
hereby proposed to be amended, regu¬ 
lating the handling of milk in the Great 
Basin marketing area is approved or fa¬ 
vored by producers, as defined under the 
terms of the order, as amended and as 
hereby proposed to be amended, and who, 
during such representative period, were 


engaged in the production of milk for 
sale within the aforesaid marketing area. 

Signed at Washington, D.C., on June 3, 
1971. 

Richard E. Lyng, 
Assistant Secretary . 

Order 1 Amending the Order, Regulating 
the Handling of Milk in the Great 
Basin Marketing Area 

Findings and Determinations 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and determi¬ 
nations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and all of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such 
findings and determinations may be in 
conflict with the findings and determi¬ 
nations set forth herein. 

(a) Findings. A public hearing was 
held upon certain proposed amendments 
to the tentative marketing agreement 
and to the order regulating the handling 
of milk in the Great Basin marketing 
area. The hearing was held pursuant to 
the provisions of the Agricultural Mar¬ 
keting Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.), and the 
applicable rules of practice and proce¬ 
dure (7 CFR Part 900). 

Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that; 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, as de¬ 
termined pursuant to section 2 of the Act, 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the said marketing area, and the mini¬ 
mum prices specified in the order as here¬ 
by amended, are such prices as wdll reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and 

(3) The said order as hereby amended 
regulates the handling of milk in the 
same manner as. and is applicable only 
to persons in the respective classes of 
industrial or commercial activity speci¬ 
fied in, a marketing agreement upon 
which a hearing has been held. 

Order relative to handling. It is there¬ 
fore ordered that on and after the effec¬ 
tive date hereof the handling of milk in 
the Great Basin marketing area shall be 
in conformity to and in compliance with 
the terms and conditions of the order, 
as amended, and as hereby amended, as 
follows; 

The provisions of the proposed market¬ 
ing agreement and order amending the 
order contained in the recommended 


1 This order shall not become effective un¬ 
less and until the requirements of $ 900.14 
of the rules of practice and procedure gov¬ 
erning proceedings to formulate marketing 
agreements and marketing orders have been 
met. 
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decision issued by the Deputy Adminis¬ 
trator, Regulatory Programs, on April 14, 
1971. and published in the Federal Regis¬ 
ter on April 20, 1971 (36 F.R. 7462), shall 
be and are the terms and provisions of 
this order, amending the order, and are 
set forth in full herein subject to the 
following modifications in § 1136.11: 

1. Section 1136.11 is revised as follows: 

§ 1136.11 Pool plant. 

“Pool plant” means: 

(a) A fluid milk plant, except a pro¬ 
ducer-handler plant, from which not less 
than 50 percent in any month of Sep¬ 
tember through February, not less than 
45 percent in any month of March and 
April, and not less than 40 percent in any 
month of May through August of the 
fluid milk products, except filled milk, 
approved by a duly constituted health 
authority for fluid consumption that are 
physically received at such plant (exclud¬ 
ing milk received at such plant from 
other order plants or dairy farms which is 
classified in Class m under this order 
and which is subject to the pricing and 
pooling provisions of another order issued 
pursuant to the Act) or diverted there¬ 
from as producer milk to a nonpool plant 
pursuant to § 1136.13 is disposed of on 
routes, and not less than 15 percent of 
such route disposition is on routes in the 
marketing area. 

(1) For the purpose of determining the 
qualification pursuant to this paragraph 
of a fluid milk plant pursuant to § 1136.10 
(a) operated by a cooperative associa¬ 
tion, producer milk which such coopera¬ 
tive association causes to be delivered to 
the pool plant of another handler or di¬ 
verted therefrom shall be included with 
receipts of producer milk at such coop¬ 
erative’s plant and the quantity of such 
milk assigned to Class I pursuant to 
§ 1136.22(h) shall be included as a Class 
I route disposition from such coopera¬ 
tive’s plant; 

(1) If such a cooperative association 
operates more than one fluid milk plant 
as defined in § 1136.10(a), such producer 
milk and class I milk shall be included 
in the computation for whichever plant 
the cooperative association requests in 
writing to the market administrator; 
and 

(ii) If no such written request is made, 
such producer milk and class I milk shall 
be prorated among the plants; and 

(2) If a handler operates more than 
one fluid milk plant, the combined re- 

. ceipts and fluid milk products disposi¬ 
tion, except filled milk, of any such 
Plants may be used as the basis for qual¬ 
ifying the respective plants pursuant to 
the preceding computations specified in 
this paragraph if a handler in writing so 
requests the market administrator. 


2. Section 1136.13(c) is revised as 
follows: 

§ 1136.13 Producer milk. 

• * • • • 

(c) Diverted from a pool plant to a 
nonpool plant that is not another order 
Plant, a producer-handler plant or an 
exempt distributing plant, subject to the 
following conditions: 
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(1) Such milk shall be deemed to have 
been received by the diverting handler 
at the location of the plant to which 
diverted; 

(2) Not less than 6 days* production 
of the producer whose milk is diverted 
is physically received at a pool plant; 

(3) A cooperative association may di¬ 
vert for its account only the milk of 
member producers: Provided , That the 
total quantity of milk so diverted that 
exceeds 25 percent of the milk physically 
received at all pool plants from member 
producers in any month of March 
through August, and that exceeds 20 per¬ 
cent of such receipts in any month of 
September through February, shall not 
be producer milk; 

(4) The operator of a pool plant other 
than a cooperative association may di¬ 
vert for his account only the milk of 
producers who are not members of a 
cooperative association: Provided. That 
the total quantity of milk so diverted 
that exceeds 25 percent of the milk phys¬ 
ically received at such plant from pro¬ 
ducers who are not members of a co¬ 
operative association in any month of 
March through August, and that exceeds 
20 percent of such receipts in any month 
of September through February, shall 
not be producer milk; 

(5) The diverting handler shall desig¬ 
nate the daily farmers whose milk is not 
producer milk pursuant to subpara¬ 
graphs (3) and (4) of this paragraph. 
If the handler fails to make such desig¬ 
nation. no milk diverted by him shall be 
producer milk; 

(6) Two or more cooperative associa¬ 
tions may have their allowable diversions 
computed on the basis of the combined 
deliveries of milk by their members if 
each association has filed such a request 
in writing with the market administra¬ 
tor on or before the 1st day of the month 
the agreement is effective. This request 
shall specify the basis for assigning over¬ 
diverted milk to the producer members 
of each cooperative association according 
to a method approved by the market 
administrator; or 

* • * * • 

3. Section 1136.41(0(5) is revised as 
follows; 

§ 1 136.11 Classes of utilization. 

* * * * • 

(C) ♦ * * 

(5) In shrinkage of skim milk and but- 
terfat, respectively, at each pool plant, or 
a handler pursuant to § 1136.9(c). as¬ 
signed pursuant to § 1136.45(b) (1), but 
not to exceed the following: 

(i) Two percent of producer milk; plus 
(ii> One and one-half percent of milk 
plus 

received in bulk from other pool plants; 

(iii> One and one-half percent of milk 
received from a handler pursuant to 
§ 1136.9(c) (except that if the handler 
operating the pool plant files notice with 
the market administrator that he is pur¬ 
chasing such milk on the basis of farm 
weights, the applicable percentage shall 
be 2 percent); plus 

(iv) One and one-half percent of re¬ 
ceipts of fluid milk products in bulk from 
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an other order plant, exclusive of the 
quantity for which class III utilization 
was requested by the operator of such 
plant and the handler; plus 

(v) One and one-half percent of re¬ 
ceipts of fluid milk products in bulk from 
unregulated supply plants, exclusive of 
the quantity for which class III utiliza¬ 
tions was requested by the handler; less 

(vi) One and one-half percent of milk 
transferred or diverted in bulk to other 
plants (except when the exception speci¬ 
fied in subdivision (iii) of this subpara¬ 
graph applies, the applicable percentage 
shall be 2 percent); 

• • * * * 

4. Section 1136.50 is revised as follows: 
§ 1136.50 Clasx prices. 

Subject to the provisions of §§ 1136.52 
and 1136.53, the class prices per hundred¬ 
weight for the month shall be as follows: 

(a) Class I miUc price. The class I 
milk price shall be the basic formula 
price for the preceding month plus $1.70 
and plus 20 cents. 

<b) Class II milk price. The class n 
milk price shall be the class III price 
for the month plus 15 cents. 

(c) Class III milk price. The class HI 
milk price shall be the basic formula 
price for the month. 

[FR Doc.71-8008 Piled 6-8-71:8:48 am| 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Insurance Administration 
[ 24 CFR Parts 1909, 1910 1 

[Docket No. R-71-116[ 

CRITERIA FOR LAND MANAGEMENT 

AND USE IN FLOOD-PRONE AREAS 

Notice of Proposed Rule Making 

Pursuant to the National Flood In¬ 
surance Act of 1968 (42 UJ5.C. 4001, 82 
Stat. 572, as amended by sections 408- 
410 of Public Law 91-152, 83 Stat. 396- 
397) and delegation of authority by the 
Secretary of Housing and Urban Devel¬ 
opment (34 F.R. 2680), the Federal In¬ 
surance Administrator proposes to amend 
Parts 1909 and 1910 of Subchapter B of 
Chapter VII of Title 24 of the Code of 
Federal Regulations. 

Flood and mudslide insurance is avail¬ 
able only in States or areas that have 
evidenced a positive interest in securing 
such insurance and have agreed to adopt 
by December 31. 1971, adequate land use 
and control measures (with effective en¬ 
forcement provisions) consistent with 
criteria prescribed by the Federal In¬ 
surance Administrator. After Decem¬ 
ber 31, 1971, no new flood or mudslide 
insurance may be provided and existing 
policies may not be renewed in any area 
that has not adopted such measures. * 

The purpose of these proposed amend¬ 
ments is to set out the minimum stand¬ 
ards for adequate land use and control 
measures for each category of commu¬ 
nity, depending upon the amount of 
technical information available. Several 
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changes are proposed in the existing reg¬ 
ulations. In Part 1909, definitions of 
floodproofing, coastal high-hazard area, 
100-year flood, and water surface eleva¬ 
tion data are added. The definition of 
substantial improvement is amended to 
include any repair, reconstruction, or im¬ 
provement of a property, the cost of 
which equals or exceeds 50 percent of 
the value of the property either (a) be¬ 
fore the improvement is started or (b) 
if the property has been damaged and is 
being restored, before the damage oc¬ 
curred. The effect of this amendment is 
reflected in § 1911.52 of the regulations, 
which states that any property located 
in an identified area having special flood 
hazards and which has been substantially 
improved can be insured only at actu¬ 
arial rates. The definition of floodway is 
amended to exclude coastal areas, which 
are now designated as coastal high- 
hazard areas. 

In § 1910.4, water pollution control on 
flood plains is added as a suggested State 
function. Sections 1910.6 and 1910.7 now 
specifically require first floor elevations 
of new structures to be at or above the 
level of the 100-year flood. Sections 
1910.7, 1910.8, and 1910.9 contain specific 
performance standards that communities 
must meet by their subdivision planning 
requirements, health codes, and building 
codes. Section 1910.14 has been deleted 
and replaced by a new § 1910.45, which 
sets forth the minimum land use and 
control measures a community must 
adopt, based upon the amount of flood 
data available to it. 

Interested persons are invited to par¬ 
ticipate in the making of the proposed 
rule by submitting data, comments, or 
suggestions on the proposed regulations, 
in triplicate, to the Federal Insurance 
Administrator, Department of Housing 
and Urban Development, Washington, 
D.C. 20410. Communications should iden¬ 
tify the proposed rule by the above docket 
number and title. Prior to adoption of 
these regulations, the Administrator will 
consider all relevant comments or sug¬ 
gestions received within 30 days from the 
publication date of this notice. Copies of 
comments submitted will be available 
during business hours, both before and 
after the specified closing date, at the 
above address, for examination by in¬ 
terested persons. 

The proposed changes are as follows: 

1. The table of contents is amended by 
redesignating § 1910.9 as § 1910.10; by 
deleting § 1910.8 Building and health 
code requirements and replacing it with 
two new sections, § 1910.8 Health code 
requirements and § 1910.9 Building code 
requirements; and by redesignating 
§ 1910.14 as § 1910.45 Conditions for 
flood insurance eligibility. 

§ 1909.1 [Amended] 

2. Section 1909.1 is amended by add¬ 
ing the following definitions in proper 
alphabetical sequence: 

“Coastal high hazard area” means a 
special district subject to high velocity 
waters, including hurricane wave wash 
(identified as Av zones on appropriate 
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Federal Insurance Administration Offi¬ 
cial Flood Hazard Maps), Areas with 
existing sand dune barriers or major ero¬ 
sion problems may be included in the 
special district in order to restrict their 
development. 

“Floodprooflng” means any combina¬ 
tion of structural and nonstructural ad¬ 
ditions, changes, or adjustments to 
properties and structures, primarily for 
the reduction or elimination of flood 
damage to lands, water, and sanitary 
facilities, structures, and contents of 
buildings. 

“100-year flood” means a flood of such 
magnitude as may reasonably be ex¬ 
pected to be equaled or exceeded on an 
average of once every 100 years; the 
term also means that level of flooding 
having a 1 percent probability of 
occurrence in any year. 

“Water surface elevation data” means 
the elevations in relation to mean sea 
level expected to be reached by floods 
of various magnitudes and frequencies at 
pertinent points along a stream or in the 
flood plains of coastal areas. 

3. Section 1909.1 is further amended 
by revising the definitions of “floodway” 
and “substantial improvement” to read 
as follows: 

“Floodway” means the minimum areas 
of a riverine flood plain reasonably re¬ 
quired for passage of flood waters. The 
limits of the floodway will vary accord¬ 
ing to conditions within the flood plain. 

“Substantial improvement” means any 
repair, reconstruction, or improvement 
of a property, the cost of which equals 
or exceeds 50 percent of the fair market 
value of the property either (a) before 
the improvement is started or (b) if the 
property has been damaged and is being 
restored, before the damage occurred. 
Substantial improvement is started when 
the first alteration of any wall, ceiling, 
floor, or other structural part of the 
building commences. 

4. Section 1910.4(a) is amended by 
adding a new subparagraph (12) as 
follows: 

§1910.4 Stale coordination. 

(a) • • • 

(12) Requiring that any proposed use 
of the flood plain which may cause pol¬ 
lution of waters be reviewed and ap¬ 
proved by the State water pollution 
control agency to assure that proper 
safeguards are being provided to prevent 
such pollution. 

• * * * * 

5. Sections 1910.6 through 1910.9 are 
revised to read as follows: 

§ 1910.6 Land use and control measures. 

(a) After December 31, 1971, enforce¬ 
able statutes, ordinances, regulations, or 
any similar measure orjpombination of 
measures, whether applicable on a state¬ 
wide, regional, or local basis, shall pro¬ 
vide adequate land use restrictions within 
each community eligible for the sale of 
Federal flood insurance on the basis of 
the relevant data with respect to flood 
exposure available to it. To be adequate, 
such measures must be applicable at a 


minimum to areas identified as flood 
plain areas having special flood hazards. 

(b) There should be included in such 
measures a clear and comprehensive 
statement that their purpose is to en¬ 
courage only that development of flood- 
prone areas which (1) is appropriate in 
the light of the probability of flood dam¬ 
age and the need to reduce flood losses. 

(2) represents an acceptable social and 
economic use of the land in relation to 
the hazards involved, and (3) does not 
increase the danger to human life; and 
to discourage all other development. 

(c) To be acceptable, land use and con¬ 
trol measures must be consistent with 
any flood plain management programs 
already in force in the areas adjacent to 
the jurisdiction involved, and shall meet 
any applicable State standards. They 
must generally prohibit all new construc¬ 
tion or substantial improvement of prop¬ 
erties within any floodway. 

(d) Such measures must require struc¬ 
tures to be elevated so as to assure pro¬ 
tection from all reasonably expected 
flooding, and specifically prohibit the 
construction of first floor elevations be¬ 
low the level of the 100-year flood in any 
area where that level has been identified. 

(e) In coastal areas, formal considera¬ 
tion must be given to the need for bulk¬ 
heads, seawalls, and pilings before each 
new building permit is issued, and all new 
construction or substantial improvement 
of properties in identified coastal high 
hazard areas must be prohibited. 

§ 1910.7 Subdivihion planning require¬ 
ments. 

(a) Each community eligible for the 
sale of flood insurance shall adopt sub¬ 
division regulations which: 

(1) Prohibit the development of flood- 
prone lands except as permitted by such 
regulations, 

(2) Prohibit subdivision of lands 
within a flood plain area where the cost 
of providing utilities and governmental 
services in the area would pose an un¬ 
reasonable economic burden, 

(3) Require the location, elevation, 
and construction of all public utilities 
and facilities, such as sewer, gas, elec¬ 
trical. and water systems and streets in 
such a manner as to minimize or elimi¬ 
nate damage by flooding, 

(4) Provide for adequate drainage so 
as to reduce the community’s exposure 
to flood hazards and to prevent the ag¬ 
gravation of flood hazards with 
respect to adjacent and downstream 
communities, 

(5) Specify the minimum elevations 
applicable to new developments, and 

(6) Generally provide that no platted 
lot shall be approved that does not con¬ 
tain a suitable building site of sufficient 
elevation to permit construction utilizing 
a first floor elevation above the level of 
the 100-year flood. 

(b) Riverine communities shall specifi¬ 
cally require that any proposed use of 
land located within the areas of special 
flood hazards must meet the standards 
set forth in § 1910.45(f)(3) (1) through 
(iii) and may be platted for residential 
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use only if all parts of platted lots lo¬ 
cated within the floodway are expressly 
limited to open space uses. The local gov¬ 
ernment may require subdividers to fur¬ 
nish delineations of the limits of all 
floodways as a prerequisite for subdivi¬ 
sion approval. Fill shall not be permitted 
within the flood way except where the 
effect of such fill on flood heights is fully 
offset by stream improvements. 

§ 1910.8 Health code requirements. 

After December 31, 1971, enforceable 
State or local health codes or regulations 
within each community eligible for the 
sale of flood insurance shall require as a 
minimum that proposed land and con¬ 
struction improvements and develop¬ 
ments in flood-prone areas: 

(a) Utilize water supply systems and 
sanitary sewage systems designed to pre¬ 
clude infiltration of flood waters into the 
systems and discharges from the system 
into flood waters; 

(b) Locate septic tanks to avoid im¬ 
pairment of them or contamination from 
them during flooding; 

(c) Comply with applicable State and 
local water pollution control require¬ 
ments; and 

(d) Avoid unhealthful areas of pond¬ 
age or accumulation of debris and ob¬ 
stacles in flooding situations. 

§ 1910.9 Building rode requirements. 

(a) After December 31, 1971, enforce¬ 
able State or local building codes or reg¬ 
ulations within each community eligible 
for the sale of flood insurance shall re¬ 
quire as a minimum that proposed im¬ 
provements and developments in flood- 
prone areas provide the following flood 
damage abatement measures: 

(1) Structures shall be designed to 
prevent flotation and collapse and to pre¬ 
vent damage to nonstructural elements. 
All mobile homes not on wheels and all 
frame structures, including prefabri¬ 
cated houses, shall be securely anchored 
to foundations in order to prevent flota¬ 
tion or lateral movement. 

(2) Thermal insulation used below the 
first floor level shall be of a type that does 
not absorb water. 

(3) Adhesives shall have a bonding 
strength that is unaffected by inunda¬ 
tion. 

(4) Doors and all wood trim shall be 
sealed with a water-proof paint or sim¬ 
ilar product. 

(5) Water heaters, furnaces, electrical 
distribution panels, and other critical 
mechanical or electrical installations 
shall be prohibited in basements. Sep¬ 
arate electrical circuits shall serve lower 
levels and shall be dropped from above. 

(b) In addition to the building code 
requirements set forth in paragraph (a) 
of this section for all flood-prone areas, 
the following restrictions shall be applied 
to any proposed construction within iden¬ 
tified flood plain areas having special 
flood hazards: 

(1) No basement shall be permitted in 
any residential structure. 

(2) Basements shall be permitted in 
nonresidential structures only if they 

« 
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are designed to preclude inundation by 
the 100-year flood, either by (i) the elim¬ 
ination of exterior openings below the 
100-year flood level or (ii) the required 
use of water-tight closures, such as bulk¬ 
heads and flood shields. However, no 
basements shall be permitted in soils 
whose permeability meets or exceeds the 
minimum local standards of permeability 
established for installation of individual 
sewage disposal systems. 

(3) The following minimum building 
standards shall also apply: 

(i) Plywood used at or below the first 
floor level shall be of an “exterior" or 
“marine" grade and of a water-resistant 
or waterproof variety. 

(ii) Wood flooring used at or below 
the first floor level shall be installed to 
accommodate a lateral expansion of the 
flooring, perpendicular to the flooring 
grain, without incurring structural dam¬ 
age to the building. 

(iii) Basement ceilings shall have suf¬ 
ficient wet strength and be so installed 
as to survive inundation. 

(iv) Paints or other finishes used at 
or below the first floor level shall be ca¬ 
pable of surviving inundation. 

(v) All air ducts, large pipes, and stor¬ 
age tanks located at or below the first 
floor level shall be firmly anchored to 
prevent flotation. Tanks shall be vented 
at a location above the 100-year flood 
level. 

§ 1910.10 Revisions. 

From time to time the criteria for land 
management and use for flood-prone 
areas of this part may be revised after 
notice and opportunity for public com¬ 
ment. Such revisions will be based on 
studies and investigations in accordance 
with section 1361 of the Act. 

6. Section 1910.14 is redesignated 
§ 1910.45 and is revised to read as 
follows: 

§ 1910.45 Conditions for flood insurance 

eligibility. 

(a) Flood insurance coverage shall not 
be sold or renewed under the program 
within an eligible area after Decem¬ 
ber 31, 1971. unless the appropriate pub¬ 
lic body having jurisdiction over the area 
has adopted land use and control meas¬ 
ures (to be applied uniformly throughout 
the area to all privately and publicly 
owned lands) which the Administrator 
finds adequate and consistent with the 
criteria set forth in Subparts A and B 
of this Part 1910. The adequacy of such 
measures for each eligible area shall be 
determined on the basis of the applicable 
performance standards set forth in para¬ 
graph (f) of this § 1910.45, depending 
upon the amount of technical informa¬ 
tion available to each respective area. 
However, nothing in this § 1910.45 shall 
be construed as modifying or replacing 
the general requirement that all eligible 
areas must take into account flood and 
mudslide hazards, to the extent that 
they are known, in all official actions 
relating to land use or development. 

<b) Areas identified in Part 1915 of 
this chapter as containing both flood 
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plain areas having special flood hazards 
and mudslide areas having special mud¬ 
slide hazards must adopt land use and 
control measures with respect to each 
type of hazard, or flood insurance will 
not be made available after December 
31, 1971, within such areas. 

(c) The land use and control meas¬ 
ures required by this Part 1910 shall 
apply to all riverine and coastal flood 
plain areas, but shall have special ap¬ 
plication to those areas identified pur¬ 
suant to Part 1915 of this chapter as 
having special flood hazards, as delin¬ 
eated on Official Flood Hazard Maps. 
Where special circumstances exist, the 
appropriate public body representing an 
eligible area may propose the adoption 
of a lower flood frequency standard than 
the 100-year flood for consideration by 
the Administrator, but it must submit 
comprehensive planning data in support 
of any such request and receive the Ad¬ 
ministrator’s written approval of the 
standard proposed, if it is to avoid the 
loss of flood insurance. 

(d) The land use and control meas¬ 
ures adopted by each eligible area shall 
specify that: 

(1) The boundaries of flood plains, 
flood plain areas having special flood 
hazards, and floodways shall be subject 
to amendment to conform with any 
amended boundaries identified by the 
Administrator, and 

(2) Within the flood plain area hav¬ 
ing special flood hazards, the laws and 
ordinances concerning flood plains, flood 
proofing, floodway preservation, and 
other measures designed to reduce flood 
losses shall take precedence over any 
conflicting laws, ordinances, and codes. 

(e) The Federal Insurance Adminis¬ 
tration will generally provide the data 
upon which local land use and control 
measures should be based. However, if 
the Federal Insurance Administration 
has not provided sufficient data to fur¬ 
nish a basis for these measures, the local 
government may use hydrological data 
obtained from other Federal or State 
agencies or from consulting services on 
an interim basis or. if the Administrator 
approves the use of such data, on a more 
permanent basis. 

(f) The standards governing the ade¬ 
quacy of the local land use and control 
measures that must be in force by De¬ 
cember 31. 1971, shall depend on the 
amount of technical data previously 
made available to the particular area by 
the Administrator, and shall be as 
follows: 

(1) In eligible areas where the Ad¬ 
ministrator has declared the entire area 
a flood plain area having special flood 
hazards pursuant to § 1914.2(a) of this 
chapter and has not defined the special 
flood hazard area more precisely, has not 
provided water surface elevation data, 
and has not provided on the basis of 
available information data sufficient to 
identify the floodway or coastal high 
hazard area, the local government shall 
adopt the following measures with re¬ 
spect to the entire community: 
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(1) Applications for building permits 
shall be reviewed on a case-by-case basis 
by appropriate local officials to assure 
(a) that building sites will be reasonably 
safe from flooding, and (b) that where 
the building site is in a location that 
may have a flood hazard, all new 
construction and substantial repairs, im¬ 
provements, or alterations will be flood- 
proofed in acocrdance with the mini¬ 
mum floodprooflng criteria specified in 
§ 1910.9(a). 

<ii) To the extent existing data per¬ 
mit. all proposed developments and im¬ 
provements within the eligible area shall 
be designed and constructed in accord¬ 
ance with all of the other requirements 
of this Part 1910. 

(2) Where the Administrator has 
identified a flood plain area within an 
eligible area as having special flood haz¬ 
ards, but has produced neither water 
surface elevation data nor data suffi¬ 
cient to identify the floodway or coastal 
high hazard area, the local government 
shall adopt the flood plain management 
measures required by subparagraph (1) 
of this paragraph, except that the case- 
by-case review of building permit appli¬ 
cations need apply only to sites located 
within the area having special flood 
hazards. 

(3) Where the Administrator has 
identified the flood plain area having 
special flood hazards, and has provided 
water surface elevations for the 100-year 
flood, but has not provided data suffi¬ 
cient to identify the floodway or coastal 
high hazard area, the minimum land use 
and control measures adopted by the 
local government for the flood plain 
shall include the following: 

(i) Proposed permanent structures 
within the flood plain area having spe¬ 
cial flood hazards shall be required to 
liave first floor elevations at or above the 
level of the 100-year flood. Exceptions 
may be granted by the local government 
only for nonresidential structures which, 
together with attendant utility and sani¬ 
tary facilities, are adequately flood- 
proofed up to the level of the 100-year 
flood. 

(ii) No use, including land fill, shall be 
permitted within the eligible area if the 
proposed use, in conjunction with all 
other uses permitted since enactment of 
the ordinance, would increase water sur¬ 
face elevations of the 100-year flood 
more than 1 foot. An applicant for 
such land use may be required to fur¬ 
nish specific information as to the effect 
of his proposed action on future flood 
heights. 

(iii) To the extent existing data per¬ 
mit, all proposed developments and im¬ 
provements within the eligible area shall 
be designed and constructed in accord¬ 
ance with all of the other requirements 
of this Part 1910. 

(iv) Any relocation or realignment of 
river and stream channels shall be pro¬ 
hibited if it would reduce the natural 
valley storage capacity of the area with 
respect to the 100-year flood. 

(4) Where the Administrator has 
identified the riverine flood plain area 
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having special flood hazards, has pro¬ 
vided water surface location date for 
the 100-year flood, and has provided 
floodway data, the land use and control 
measures adopted by the local govern¬ 
ment for the flood plain shall include a 
zoning ordinance meeting the require¬ 
ments of subparagraph (3) of this para¬ 
graph, plus the following additional 
requirements: 

(i) Existing nonconforming uses in 
the floodway may be modified, altered, or 
repaired to incorporate floodproofing 
measures, but such nonconforming uses 
shall not be expanded. 

(ii) The designated flood way shall re¬ 
main free of encroachments that would 
impair its ability to carry and discharge 
the waters resulting from the 100-year 
flood without raising its natural profile 
more than 1 foot at any point. 

(iii) Within the floodway, residential 
structures shall not be permitted. Open 
space uses shall be encouraged. Building 
permits shall be issued for nonresidential 
uses only if the applicant has demon¬ 
strated that the proposed use, in con¬ 
junction with all other uses permitted 
since enactment of the flood plain man¬ 
agement ordinance, will not increase any 
water surface elevation of the 100-year 
flood by more than 1 foot. Pill shall not 
be permitted within the floodway except 
where the effect of such fill on flood 
heights is fully offset by stream 
improvements. 

(5) Where the Administrator lias 
identified the coastal flood plain area 
having special flood hazards, has pro¬ 
vided water surface elevation data for 
the 100-year flood, and has provided 
data sufficient to identify a coastal high 
hazard area, the land use and control 
measures adopted by the local govern¬ 
ment for the flood plain shall include a 
zoning ordinance meeting the require¬ 
ments of subparagraph (3) of this para¬ 
graph, plus the following additional 
requirements: 

(i) Existing nonconforming uses in 
the coastal high hazard area may be 
modified, altered, or repaired to incor¬ 
porated floodproofing measures, but 
such nonconforming uses shall not be 
expanded. 

(ii) No area subject to high velocity 
waters shall be developed for residential 
use unless (a) structures are required 
to be elevated on poles or piles to a 
first floor level above the 100-year flood, 
located behind the normal high tide level, 
and securely anchored to piles or piers, 
and (b) spaces are left below first floors 
to minimize the impact of the wave of 
flood waters. 

(g) No area eligible for the sale of 
flood insurance shall be required to meet 
the respective requirements of subpara¬ 
graph (1). (2), or (3) of paragraph (f) 
of this section until 6 months from the 
date it receives the technical data re¬ 
quired for compliance with the applica¬ 
ble subparagraph. However, at the end 
of the 6-month period or on December 
31, 1971, whichever is later, each eligible 
area shall be required to comply with 


the requirements of the then applicable 
subparagraph, as determined on the 
basis of the data that have been avail¬ 
able to it for such period. 

(h) Areas applying after December 
31, 1971, for eligibility for the sale of 
flood insurance shall be required to meet 
the standards of subparagraph (1) or 

(2) of paragraph (f) of this section, 
whichever is appropriate to the manner 
in which the area of the flood plain hav¬ 
ing special flood hazards has been deter¬ 
mined. Thereafter, each eligible area 
shall be permitted a period of 6 months 
from the date of its receipt of the appli¬ 
cable data set forth in subparagraphs 

(3) , (4), and (5) of paragraph (f) of 
this section, in which to meet the re¬ 
spective requirements of such subpara¬ 
graphs. 

(i) By December 31, 1971, communi¬ 
ties that have been Identified as con¬ 
taining mudslide areas having special 
mudslide hazards shall also be required 
to have enacted land use and control 
measures consistent with the criteria set 
forth in Subpart B of this part in order 
to retain eligibility for flood insurance. 
Communities that are identified after 
December 31. 1971, as containing special 
mudslide hazard areas must have 
enacted land use and control measures 
consistent with the criteria of Subpart 
B of this part in order to become eligible 
for flood insurance. 

(j) The local government must certify 
that all proposed flood and mudslide 
land use and control measures were pro¬ 
vided to the designated State coordinat¬ 
ing agency prior to their adoption. The 
submission to the State must describe 
proposed enforcement procedures. 

(k) After flood insurance is made 
available under the program, the locally 
designated responsible official in each 
eligible area shall submit an annual re¬ 
port to the Administrator on the prog¬ 
ress that has been made during the 
past year within the area in the develop¬ 
ment and implementation of flood plain 
and mudslide area land management 
measures. The report shall be submitted 
on the anniversary date of the area’s 
initial eligibility. 

(l) Copies of each annual report 
shall also be submitted by the respon¬ 
sible official to the coordinating agency 
designated by the Governor and to other 
appropriate State and local bodies. The 
Administrator shall be informed of the 
agencies to which the annual reports 
are sent. 

(m) Local governments having juris¬ 
diction over flood-prone areas may sub¬ 
mit requests for waivers of one or more 
of the specific requirements set forth in 
this Part 1910, whether or not the area 
is eligible for flood insurance at the time 
of the request, but no waiver request 
from an eligible area will be considered 
by the Administrator with respect to the 
requirements of paragraph (f) of this 
§ 1910.45 unless it is submitted at least 
90 days prior to December 31, 1971. 

George K. Bernstein, 
Federal Insurance Administrator . 

(PR Doc.71-8020 Piled 8-8-71;8:49 am] 
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ATOMIC ENERGY COMMISSION 

[ 10 CFR Part 501 

LICENSING OF PRODUCTION AND 
UTILIZATION FACILITIES 

Light-Water-Cooled Nuclear Power 
Reactors 

The Atomic Energy Commission has 
under consideration amendments to its 
regulation. 10 CFR Part 50. “Licensing 
of Production and Utilization Facilities,” 
which would supplement the regulation 
with a new Appendix I to that part to 
provide numerical guides for design ob¬ 
jectives and technical specification re¬ 
quirements for limiting conditions for 
operation for light-water-cooled nuclear 
power reactors to keep radioactivity in 
effluents as low as practicable. 

On December 3, 1970, the Atomic 
Energy Commission published in the 
Federal Register (35 FJR. 18385) 
amendments to 10 CFR Part 50 that 
specified design and operating require¬ 
ments for nuclear power reactors to keep 
levels of radioactivity in effluents to un¬ 
restricted areas as low as practicable. 
The amendments provided qualitative 
guidance, but not numerical criteria, for 
determining when design objectives and 
operations meet the requirements for 
keeping levels of radioactivity in effluents 
as low as practicable. 

Tire Commission noted in the State¬ 
ment of Considerations published with 
the amendments the desirability of de¬ 
veloping more definitive guidance in con¬ 
nection with the amendments and that 
it was initiating discussions with the 
nuclear power industry and other com¬ 
petent groups to achieve that goal. 

The Commission considers that the 
proposed numerical guides for design 
objectives and technical specification 
requirements for limiting conditions for 
operation for light-water-cooled nuclear 
power reactors set out below would meet 
the criterion “as low as practicable” for 
radioactive material in effluents released 
to unrestricted areas. The guidance 
would be specifically applicable only to 
light-water-cooled nuclear power reac¬ 
tors and would not necessarily be appro¬ 
priate for other types of nuclear pow r er 
reactors and other kinds of nuclear 
facilities. 

As noted in the Statement of Consid¬ 
erations accompanying the amendments 
to Part 50 published in the Federal Reg¬ 
ister on December 3, 1970. the Com¬ 
mission has always subscribed to the 
general principle that, within established 
radiation protection guides, radiation 
exposures to the public should be kept 
a-s low as practicable. This general prin¬ 
ciple has been a central one in the field 
of radiation protection for many years. 
Operating licenses include provisions to 
limit and control radioactive effluents 
from the plants. Experience lias shown 
that licensees have generally kept ex¬ 
posures to radiation and releases of 
radioactivity in effluents to levels well 
below the limits specified in 10 CFR Part 


PROPOSED RULE MAKING 

20. Specifically, experience with licensed 
light-water-cooled nuclear power reac¬ 
tors to date shows that radioactivity in 
water and air effluents has been kept at 
low levels—for the most part small per¬ 
centages of the Part 20 limits. Resultant 
exposures to the public living in the 
immediate vicinity of operating power 
reactors have been small percentages of 
Federal radiation protection guides. 

The Commission also noted that, in 
general, the release of radioactivity in 
effluents from nuclear power reactors 
now in operation have been within ranges 
that may be considered “as low as prac¬ 
ticable.” and that, as a result of advances 
in reactor technology, further reduction 
of those releases can be achieved. The 
amendments to Part 50 published on De¬ 
cember 3, 1970, were intended to give 
appropriate regulatory effect, with re¬ 
spect to radioactivity in effluents from 
nuclear power reactors, to the qualitative 
guidance of the Federal Radiation Coun¬ 
cil that radiation doses should be kept 
“as low' as practicable”. The proposed 
guides set out below are intended to pro¬ 
vide quantitative guidance to that end 
for light-water-cooled nuclear power 
reactors. 

The proposed numerical guides are 
based on present light-water-cooled nu¬ 
clear power reactor operating experience 
and state of technology (including recent 
improvements). In developing the guides 
the Commission has taken into account 
comments and suggestions by represent¬ 
atives of power reactor suppliers, elec¬ 
trical utilities, architect-engineering 
firms, environmental and conservation 
groups and States in which nuclear 
power reactors are located on the general 
subject of definitive guidance for nuclear 
power reactors. Meetings were held by the 
Commission with these groups in Janu¬ 
ary and February 1971. The participants 
in these meetings were provided an op¬ 
portunity to express their views on the 
need for more definitive guidance for 
design objectives for light-water-cooled 
nuclear power reactors to keep radio¬ 
activity in effluents as low as prac¬ 
ticable; whether the guidance should 
be expressed in terms of waste treatment 
equipment requirements and perform¬ 
ance specifications or numerical criteria 
on quantities and concentrations released 
to the environment; and to suggest what 
equipment or numerical criteria would 
be appropriate at this time. 

Generally, the participants favored 
numerical criteria. Views were expressed 
that the criteria should be derived from 
potential doses to people or in the form 
of quantities and concentrations of radio¬ 
active material emitted to the environ¬ 
ment. Some opinions were expressed that 
present technology (including recent im¬ 
provements) is such that light-water- 
cooled nuclear power reactors can be 
designed to keep exposures to the public 
in the offsite environment within a few 
percent of exposures from natural back¬ 
ground radiation. 

The participants also stressed the im¬ 
portance of operating flexibility to take 
into account unusual conditions of opera - 
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tion which t may, on a temporary basis, 
result in exposures higher than the few 
percent of natural background radiation, 
but well within radiation protection 
guides. Recognition of the need for this 
operating flexibility is currently stated in 
§ 50.36a(b). 

The Commission believes that the pro¬ 
posed guides for design objectives and 
limiting conditions for operation for 
light-water-cooled nuclear power reac¬ 
tors set out below provide a reasonable 
basis at the present time for implement¬ 
ing the principle that radioactive mate¬ 
rial in effluents released to unrestricted 
areas should be kept “as low as practi¬ 
cable.” As noted in the amendments to 
Part 50 published on December 3, 1970, 
“The tenn ‘as low as practicable' as used 
in this part means as low as is practicably 
acliievable taking into account the state 
of technology, and the economics of im¬ 
provements in relation to benefits to the 
public health and safety and in relation 
to the utilization of atomic energy in 
the public interest.” The Commission will 
continue to evaluate the appropriateness 
of these guides for light-water-cooled nu¬ 
clear power reactors in light of further 
operating experience. 

Under the President's Reorganization 
Plan No. 3 of 1970, the Environmental 
Protection Agency (EPA) is responsible 
for establishing generally applicable en¬ 
vironmental radiation standards for the 
protection of the general environment 
from radioactive materials. The AEC is 
responsible for the implementation and 
enforcement of EPA’s generally ap¬ 
plicable environmental standards. 

EPA has under consideration generally 
applicable environmental standards for 
these types of power reactors. AEC has 
consulted EPA in the development of the 
guides on design objectives and limiting 
conditions for operation set forth below 
to control radioactivity in effluent re¬ 
leases. If the design objectives and op¬ 
erating limits established herein should 
prove to be incompatible with any gen¬ 
erally applicable environmental stand¬ 
ard hereafter established by EPA, the 
AEC will modify these objectives and 
limits as necessary. 

The proposed guides for design objec¬ 
tives and limiting conditions for opera¬ 
tion for light-water-cooled nuclear power 
reactors are consistent with the basic 
radiation protection standards and 
guides recommended by the International 
Commission on Radiological Protection 
(ICRP), the National Council on Ra¬ 
diation Protection and Measurements 
(NCRP), and the Federal Radiation 
Council (FRC). (The functions of the 
FRC were transferred to the Environ¬ 
mental Protection Agency pursuant to 
Reorganization Plan No. 3 of 1970.) 
These standards form the basis for the 
Commission’s regulation, 10 CFR Part 
20, “Standards for Protection Against 
Radiation”. In this regard, the NCRP 
announced on January 26, 1971, the re¬ 
lease of NCRP Report No. 39, “Basic 
Radiation Protection Criteria”. The 
NCRP noted that a 10-year study by the 
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Council has confirmed the .validity of 
most of the basic radiation protection 
criteria presently used by governmental 
agencies to regulate the exposure of the 
population and of radiation workers. The 
dose limits for individual members of 
the public remain at 0.5 rem per year 
and the yearly dose limit of 0.17 rem per 
person averaged over the population is 
unchanged. These limits are compatible 
with the limits and guides recommended 
by the ICRP and the FRG and apply 
to exposures from all sources other 
than medical procedures and natural 
background. 

The NCRP-ICRP-FRC recommended 
limits and guides give appropriate con¬ 
sideration to the overall requirements of 
health protection and the beneficial use 
of radiation and atomic energy. Any 
biological effects that may occur at the 
low levels of the limits and guides occur 
so infrequently that they cannot be de¬ 
tected with existing techniques. The 
standards setting groups have added to 
the numerical guidance the general 
admonition that all radiation exposure 
should be held to lowest practicable level. 
This admonition takes into account that 
generally applicable standards or rules 
established to cover many situations 
must necessarily be set at a higher level 
than may be justified in any given indi¬ 
vidual situation. 

The acceptability of a given level of 
exposure for a particular activity can be 
determined only by giving due regard 
to the reasons for permitting the ex¬ 
posure. This means that, within the basic 
standards of FRC. NCRP, and ICRP, dif¬ 
ferent limitations on exposure levels are 
appropriate for various types of activities 
depending upon the circumstances. A 
level that is practicable for one type of 
activity may not be practicable for a dif¬ 
ferent type of activity. 

The proposed guides for design objec¬ 
tives and limitations on operations set 
forth below would be specifically appli¬ 
cable to light-water-cooled nuclear power 
reactors. Light-water-cooled nuclear 
power reactors are the only type of power 
reactors that are being installed in rela¬ 
tively large numbers and on which there 
is substantial operating experience in the 
United States. The guides would not 
necessarily be appropriate for control- 
ing levels of radioactivity in effluents from 
other types of nuclear power reactors. 
On the basis of present information on 
the technology of these other types of 
reactors, it is expected that releases of 
radioactivity in effluents can generally be 
kept within the proposed guides for 
light-water-cooled nuclear power reac¬ 
tors. The Commission plans to develop 
numerical guides on levels of radioac¬ 
tivity in effluents that may be considered 
as low as practicable for other types of 
nuclear power reactors such as gas cooled 
and fast breeder reactors as adequate de¬ 
sign and operating experience is ac¬ 
quired. In the meantime, design objec¬ 
tives and technical specifications for lim¬ 
iting conditions for operation to carry 
out the purposes of keeping levels of 
radioactivity in effluents to unrestricted 
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areas as low as practicable will be speci¬ 
fied for other types of nuclear power 
reactors on a case-by-case basis. 

Neither would the guides necessarily 
be appropriate for controlling levels of 
radioactivity in effluents from other kinds 
of nuclear facilities such as fuel reproc¬ 
essing plants, fuel fabrication plants, or 
radioisotope processing plants where the 
design characteristics of the plant and 
nature of operations involve different 
considerations. The Commission is giving 
further consideration to appropriate 
amendments to its regulations to specify 
design objectives and limiting conditions 
for operation to minimize levels of radio¬ 
activity released in the operation of 
other types of licensed facilities such as 
reactor fuel reprocessing plants. 

Expected consequences of guides for 
design objectives. The proposed guides 
for design objectives for light-water- 
cooled nuclear power reactors have been 
selected primarily on the basis that ex¬ 
isting technology makes it feasible to 
design and operate light-water-cooled 
nuclear power reactors within the guides. 
The design objectives are expressed in 
terms of guides for limiting the number 
of quantities and for limiting concentra¬ 
tions of radioactive materials in effluents. 
It is expected that conformance with the 
guides on design objectives would achieve 
the following results: 

1. Provide reasonable assurance that 
annual exposures to individuals living 
near the boundary of a site where one or 
more light-water-cooled nuclear power 
reactors are located, from radioactivity 
released in either liquid or gaseous efflu¬ 
ents from all such reactors, will gen¬ 
erally be less than about 5 percent of 
average exposures from natural back¬ 
ground radiation. 1 This level of exposure 
is about 1 percent of Federal radiation 
protection guides for individual members 
of the public. 

2. Provide reasonable assurance that 
annual exposures to sizeable population 
groups from radioactivity released in 
either liquid or gaseous effluents from all 
light-water-cooled nuclear power reac¬ 
tors on all sites in the United States for 
the foreseeable future will generally be 
less than about 1 percent of exposures 
from natural background radiation. This 
level of exposure is also less than 1 per¬ 
cent of Federal radiation protection 
guides for the average population dose. 

These levels of exposure would be in¬ 
distinguishable from exposures due to 
variation in natural background radia¬ 
tion, would not be measurable with exist¬ 
ing techniques, and would be estimated 
from effluent data from nuclear power 
plants by calculational techniques. These 
levels of exposure are obviously very low 
in comparison with the much hi&her ex¬ 
posures incurred by the public from 
natural background due to cosmic radia¬ 
tion, natural radioactivity in the body 
and in all materials with which people 


1 Average exposures due to natural back¬ 
ground radiation In the United States are 
In the range of 100-125 millirems per year. 


come into contact, air travel, and from 
many activities commonly engaged in by 
the public. 

Specific provisions of guides for design 
objectives. The proposed guides for radi¬ 
oactive materials in liquid effluents 
would specify limitations on annual 
total quantities of radioactive material, 
except tritium, and annual average con¬ 
centrations of radioactive material in 
effluent, prior to dilution in a natural 
body of water, released by each light- 
water-cooled nuclear power reactor at a 
site. The release of the concentrations 
and total quantity of radioactive mate¬ 
rial from a site at these levels is not likely 
to result in exposures to the whole body 
or any organ of an individual in the off¬ 
site environment in excess of 5 mil lire ms, 
In deriving the guides on design objec¬ 
tive quantities and concentrations, con¬ 
servative assumptions have been made 
on dilution factors, physical, and biologi¬ 
cal concentration factors in the food 
chain, dietary intakes and other per¬ 
tinent factors to relate quantities re¬ 
leased to exposures offsite. 

The proposed guides for design objec¬ 
tives for radioactive materials in gas¬ 
eous effluents would limit the total quan¬ 
tity of radioactive material released from 
a site to the offsite environment so that 
annual average exposure rates due to 
noble gases at any location on the bound¬ 
ary of the site or in the offsite environ¬ 
ment would not be likely to exceed 10 
millirems. Annual average concentra¬ 
tions at any location on the boundary of 
a site or in the offsite environment from 
radioactive iodines or radioactive mate¬ 
rial in particulate form would be limited 
to specified values. 

The proposed guides for design objec¬ 
tive concentrations specified for radio¬ 
active iodines or radioactive material in 
particulate form would include a reduc¬ 
tion factor of 100,000 for Part 20 con¬ 
centration values in air that would allow 
for possible exposures from certain radi¬ 
oactive materials that may be concen¬ 
trated in the food chain. Resultant 
exposures to individuals offsite would not 
be expected to exceed 5 millirems per 
year. The reduction factor would include 
a 1,000 factor by which the maximum 
permissible concentration of radioactive 
iodine in air should be reduced to allow 
for the milk exposure pathway. This 
factor of 1.000 has been derived for radio¬ 
active iodine, taking into account the 
milk pathway. However, it has been ar¬ 
bitrarily applied to radionuclides of 
iodine and to all radionuclides in partic¬ 
ulate form with a half-life greater than 
8 days. The factor is not appropriate for 
iodine where milk is not a pathway of 
exposure or for other radionuclides un¬ 
der any actual conditions of exposure. 
The factor is highly conservative for 
radionuclides other than iodine and is 
applied only because it appears feasible 
to meet these very low levels. The speci¬ 
fied annual average exposure rates of 10 
millirems from noble gases and specified 
concentrations of radioiodines and par¬ 
ticulates at any location on the boundary 
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of the site or in the offsite environment 
provide reasonable assurance that actual 
annual exposures to the whole body or 
any organ of an individual member of 
the public will not exceed 5 millirems. 

The proposed guides for design objec¬ 
tives would provide that an applicant 
for a permit to construct a light-water- 
cooled nuclear power reactor at a par¬ 
ticular site could propose design objec¬ 
tive quantities and concentrations in 
effluents higher than those specified in 
the guides. The Commission would ap¬ 
prove the design objectives if the appli¬ 
cant provided reasonable assurance that, 
taking into account the environmental 
characteristics of the site, the concentra¬ 
tions and total quantity of radioactive 
material released by all light-water- 
cooled nuclear power reactors at the site 
in either liquid or gaseous effluents would 
not result in actual exposures to the 
whole body or any organ of an individual 
in the offsite environment in excess of 5 
millirems per year. 

The proposed guides for design objec¬ 
tives (expressed as quantities and con¬ 
centrations in effluents) for light-water- 
cooled nuclear power reactors are 
sufficiently conservative to provide rea¬ 
sonable assurance that, for most 
locations having environmental char¬ 
acteristics likely to be considered ac¬ 
ceptable by the Commission for a nuclear 
power reactor site, increases in radiation 
exposures to individual members of the 
public living at the site boundary, due 
to radioactive material in either liquid or 
gaseous effluents from operation of light- 
water-cooled nuclear power reactors at 
the site, will generally be less than 5 
millirems per year and average exposures 
to sizeable population groups will gen¬ 
erally be less than 1 millirem per year. 
Nevertheless, the guides provide that the 
Commission may specify, as design ob¬ 
jectives, quantities and concentrations 
of radioactive material above background 
in either liquid or gaseous effluents to be 
released to unrestricted areas that are 
lower than the specified quantities and 
concentrations if it appears that for a 
particular site the specified quantities 
and concentrations are likely to result in 
annual exposures to an individual that 
would exceed 5 millirems. 

Conformance with the proposed guides 
for design objective quantities and con¬ 
centrations in effluents would provide 
reasonable assurance that the resultant 
whole body dose to the total population 
exposed would be less than about 400 
man-rems 5 per year per 1,000 megawatts 
electrical installed nuclear generating 
capacity at a site from radioactive mate¬ 
rial in liquid and gaseous effluents. Av¬ 


* A useful measure of the total exposure 
of a large number of persons is the man-rem. 
The exposure of any group of persons meas¬ 
ured in man-rems is the product of the num¬ 
ber of persons In the group times the average 
exposure in rems of the members of the 
group. Thus, if each member of a popula¬ 
tion group of 1 million people were exposed 
to o 001 rem (1 millirem), the total man-rem 
exposure would be 1,000 man-rem. 
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erage exposures to large population 
groups would be less than 1 millirem per 
year. 

Guides on technical specifications lim¬ 
iting conditions for operation. The pro¬ 
posed guidance would include provisions 
for developing technical specifications 
with respect to limiting conditions for 
operation to control radioactivity in ef¬ 
fluents from light-water-cooled nuclear 
power reactors during normal operations. 
The technical specifications would be in¬ 
cluded as conditions in operating li¬ 
censes. These provisions are designed to 
assure that reasonable efforts are made 
to keep actual releases of radioactivity in 
effluents during operation to levels that 
are within the guides on design objective 
quantities and concentrations. It is ex¬ 
pected that actual levels of radioactivity 
in effluents will normally be within the 
design objective levels. It is necessary, 
however, that nuclear power reactors de¬ 
signed for generating electricity have a 
high degree of reliability. Operating flex¬ 
ibility is needed to take into account 
some variation in the small quantities of 
radioactivity that leak from fuel ele¬ 
ments which may, on a transient basis, 
result in levels of radioactivity in efflu¬ 
ents in excess of the design objective 
quantities and concentrations. 

The proposed guidance would provide 
operating flexibility and at the same time 
assure a positive system of control, by a 
graded scale of action by the licensee, to 
reduce releases of radioactivity if rates of 
release actually experienced, averaged 
over any calendar quarter, are such that 
the quantities or concentrations in efflu¬ 
ents would be likely to exceed twice the 
design objective quantities and concen¬ 
trations. The proposed Appendix I would 
provide that the Commission may take 
appropriate action to assure that release 
rates are reduced if rates of release of 
quantities and concentrations in effluents 
actually experienced, averaged over any 
calendar quarter, indicate that annual 
rates of release are likely to exceed a 
range of 4-8 times the design objective 
quantities and concentrations. Release 
rates within this range would be expected 
to keep the annual exposure rate to indi¬ 
viduals offsite within a range of 20-40 
mrems per year during the quarterly 
period. In the proposed guidance on tech¬ 
nical specifications, provision would be 
made for an appropriate period of time 
for all licensees of light-water-cooled 
nuclear power reactors to implement the 
guidance with respect to facility 
operation. 

Pursuant to the Atomic Energy Act of 
1954. as amended, and section 553 of title 
5 of the United States Code, notice is 
hereby given that adoption of the follow¬ 
ing amendment to 10 CPR Part 50 is con¬ 
templated. All interested persons who 
wish to submit comments or suggestions 
in connection with the proposed amend¬ 
ment should send them to the Secretary 
of the Commission, U.S. Atomic Energy 
Commission, Washington, D.C., 20545, 
Attention: Chief, Public Proceedings 
Branch, within 60 days after publication 
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of this notice in the Federal Register. 
Comments and suggestions received after 
that period will be considered if it is prac¬ 
ticable to do so, but assurance of con¬ 
sideration cannot be given except as to 
comments filed within the period speci¬ 
fied. Copies of comments received may be 
examined in the Commission’s Public 
Document Room at 1717 H Street NW., 
Washington, D.C. 

1. Section 50.34a of 10 CFR Part 50 is 
amended by adding the following sen¬ 
tence at the end of paragraph (a): 

§ 50.31a Design objectives for equip¬ 
ment to control relruses of radio¬ 
active material in diluents—nuclear 
power reactors. 

(a) • • • The guides set out in Ap¬ 
pendix I provide numerical guidance on 
design objectives for light-water-cooled 
nuclear power reactors to meet the re¬ 
quirement that radioactive material in 
effluents released to unrestricted areas be 
kept “as low as practicable.” 

• • « • • 

2. Section 50.36a of 10 CFR Part 50 is 
amended by adding the following sen¬ 
tence at the end of paragraph (b): 

§ 50.36a Technical specifications on ef¬ 
fluent* froni* nuclear power reactors. 

(b) * * * The guides set out in Ap¬ 

pendix I provide numerical guidance on 
limiting conditions for operation for 
light-water-cooled nuclear power re¬ 
actors to meet the requirement that 
radioactive materials in effluents released 
to unrestricted areas be kept “as low as 
practicable.” • 

3. A new Appendix I is added to read 
as follows: 

Appendix I—Numerical Guides for Design 
Objectives and Limiting Conditions for 
Operation To Meet the Criterion “as Low 
as Practicable'' for Radioactive Material 
in Light-Water-Cooled Nuclear Power 
Reactor Effluents 

Section I. Introduction. Section 50.34a(a) 
provides that an application for a permit to 
construct a nuclear power reactor shall In¬ 
clude a description of the preliminary design 
of equipment to be installed to maintain 
control over radioactive materials In gaseous 
and liquid effluents produced during normal 
reactor operations, including expected op¬ 
erational occurrences. In. the case of an ap¬ 
plication filed on or after January 2, 1971, the 
application must also identify the design 
objectives, and the means to be employed, 
for keeping levels of radioactive material 
In effluents to unrestricted areas “as low as 
practicable". 

Section 50.36a contains provisions designed 
to assure that releases of radioactivity from 
nuclear power reactors to unrestricted areas 
during normal reactor operations, including 
expected operational occurrences, are kept 
“as low as practicable". 

This appendix provides numerical guid¬ 
ance on design objectives and limiting condi¬ 
tions for operation to assist applicants for, 
and holders of, licenses for light-water- 
cooled nuclear power reactors In meeting the 
requirement that radioactive material in 
effluents released from those facilities to un¬ 
restricted areas be kept “as low as prac¬ 
ticable". This guidance is appropriate only 
for light-water-cooled nuclear power reactors 
and not for other types of nuclear facilities. 
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Sec. n. Guides on design objectives for 
light-water-cooled nuclear power reactors 
licensed under 10 CFR Part 50. The guides 
for design objectives (expressed as quantities 
and concentrations of radioactive material 
in effluents) for light-water-cooled nuclear 
power reactors specified in paragraphs A and 
B of this section are sufficiently conservative 
to provide reasonable assurance that, for 
most locations having environmental char¬ 
acteristics likely to be considered acceptable 
by the Commission for a nuclear power re¬ 
actor site, resultant increases in radiation 
exposures to individual members of the pub¬ 
lic living at the site boundary, due to opera¬ 
tion of light-water-cooled nuclear power re¬ 
actors at the site, will generally be less than 
5 percent of exposures dtie to natural back¬ 
ground radiation and average exposures to 
sizeable population groups will generally be 
less than l percent of exposures due to nat¬ 
ural background radiation. The guides on 
design objectives for light-water-cooled 
nuclear power reactors set forth in para¬ 
graphs A and B of this section may be used 
by an applicant for a permit to construct 
a light-water-cooled nuclear power reactor 
as guidance in meeting the requirements of 
§ 50.34a(a) that applications filed after Jan¬ 
uary 2, 1971, Identify the design objectives, 
and the means to be employed, for keeping 
levels of radioactive material in effluents to 
unrestricted areas as low as practicable. 

A. For radioactive material above back¬ 
ground in liquid effluents to be released to 
unrestricted areas by each light-water-cooled 
nuclear power reactor at a site: 

1. The estimated annual total quantity of 
radioactive material, except tritium, should 
not exceed 5 curies; and 

2. The estimated annual average concen¬ 
tration of radioactive material prior to dilu¬ 
tion in a natural body of water, except trit¬ 
ium, should not exceed 0.00002 microcurie 
(20 picocuries) per liter; and 

3. The estimated annual average concen¬ 
tration of tritium prior to dilution in a nat¬ 
ural body of water should not exceed 0.005 
microcurie (5,000 picocuries) per liter 

B. For radioactive material above back¬ 
ground in gaseous effluents, the estimated 
total quantities of radioactive material to be 
released to unrestricted areas by all light- 
water-cooled nuclear power reactors at a site 
should not result in: 

1. An annual average exposure rate due to 
noble gases at any location on the boundary 
of the site or in the offsite environment in 
excess of 10 millirems; 3 and 

• • • • • 

2. Annual average concentrations at any 
location on the boundary of the site or in 
the offsite environment of radioactive iodines, 
or radioactive material in particulate form 
with a half-life greater than 8 days, in ex¬ 
cess of the concentrations in air specifie d in 
Appendix B. Table II. Column I, of 10 CFR 
Part 20. divided by 100,000. 

C. Notwithstanding the guidance in para¬ 
graphs A and B above, design objectives, 
based on quantities and concentrations of 
radioactive material above background in 
effluents to be released to unrestricted areas. 


3 An exposure rate such that a hypothetical 
individual continuously present in the open 
at any location on the boundary of the site 
or in the offsite environment would not in¬ 
cur an annual exposure in excess of 5 milli¬ 
rems. This neglects the reduction in the 
exposures to a real individual that would 
be afforded by the distance from the site 
boundary at which the individual is located, 
shielding provided by living indoors and 
periods of time the individual is not present 
in the area. 


higher than those specified in those para¬ 
graphs may be deemed to meet the require¬ 
ment for keeping levels of radioactive ma¬ 
terial in effluents to unrestricted areas as low 
as practicable if the applicant provides rea¬ 
sonable assurance that: 

1. For radioactive material above back¬ 
ground in liquid effluents to be released to 
unrestricted areas by all light-water-cooled 
nuclear power reactors at a site, the pro¬ 
posed higher quantities or concentrations 
will not result in annual exposures to the 
whole body or any organ of an individual in 
excess of 5 millirems; * and 

2. For radioactive noble gases and iodines 
and radioactive material in particulate form 
above background in gaseous effluents to be 
released to unrestricted areas by all light- 
water-cooled nuclear power reactors at a site, 
the proposed higher quantities and concen¬ 
trations will not result in annual exposures 
to the whole body or any organ of an indi¬ 
vidual in excess of 5 millirems. 

D. Notwithstanding the guidance in para¬ 
graphs A. B, and C above, for a particular site 
the Commission may specify, as guidance on 
design objectives, lower quantities and con¬ 
centrations of radioactive material above 
background in effluents to be released to un¬ 
restricted areas if it appears that the use of 
the design objectives described in those para¬ 
graphs is likely to result in releases of total 
quantities of radioactive material from all 
light-water-cooled nuclear power reactors at 
the site that are estimated to cause an an¬ 
nual exposure in excess of 5 millirems to the 
whole body or any organ of an individual in 
the offsite environment from radioactive ma¬ 
terial above background in either liquid or 
gaseous effluents. 

Sec. III. Guides on technical specifications 
for limiting conditions for operation for 
light-water-cooled nuclear power reactors 
licensed under 10 CFR Part 50. The guides on 
limiting conditions for operation for light- 
water-cooled nuclear power reactors set forth 
below may be used by an applicant for a 
license to operate a light-water-cooled nu¬ 
clear power reactor as guidance in develop¬ 
ing technical specifications under § 50.36a(a) 
to keep levels of radioactive materials in 


4 For purposes of the guides in Appendix I, 
exposure of members of the public should be 
estimated from distributions in the environ¬ 
ment of radioactive material released in efflu¬ 
ents. For estimates of external exposure the 
rem may be considered equivalent to the rad; 
and account should be taken of the appro¬ 
priate physical parameters (energy of radia¬ 
tion, absorption coefficients, etc.). Estimates 
of internal dose commitment, in terms of 
the common unit of dose equivalence (rem), 
should be generally consistent with the con¬ 
ventions or assumptions for calculations! 
purposes most recently published by the In¬ 
ternational Commission on Radiological Pro¬ 
tection which apply directly to intakes of 
radioactive material from air and water, and 
those applicable to water may be applied to 
Intakes from food. These conventions or as¬ 
sumptions should be used for calculations of 
dose equivalence except for exposures due to 
strontium-89, strontium-90, or radionuclides 
of iodine. For those radionuclides the biologi¬ 
cal and physical assumptions of FRC Report 
No. 2 should be used. It is assumed that an¬ 
nual overage concentrations of radioactive 
iodine in the environment, as listed in Port 
20, Appendix B, Table II, would result in 
annual doses of 1.5 rems to the thyroid and 
the concentration of strontium-89 or stron¬ 
tium-90 would result in annual doses of 0.5 
rem to the bone. Exposure to the whole body 
should be assessed as exposure to the gonads 
or red bone marrow. 


effluents to unrestricted areas as low as 
practicable. 

Section 50.36a(b) provides that licensees 
shall be guided by certain considerations m 
establishing and implementing operating 
procedures that take into account the need 
for operating flexibility while at the same 
time assure that the licensee will exert Ills 
best effort to keep levels of radioactive ma¬ 
terial in effluents as low as practicable. The 
guidance set forth below provides more spe¬ 
cific guidance to licensees in this respect 

In using the guides set forth In section 
IV it is expected that it should generally 
be feasible to keep average annual releases 
of radioactive material in effluents from 
light-water-cooled nuclear power reactors 
within the levels set forth as numerical 
guides for design objectives in section II 
above. At the same time, the licensee Is per¬ 
mitted the flexibility of operation, compatible 
with considerations of health and safety, to 
assure that the public is provided a depend¬ 
able source of power even under unusual 
operating conditions which may temporarily 
result in releases higher than such numerical 
guides for design objectives, but still within 
levels that assure that actual exposures to 
the public are small fractions of natural 
background radiation. It is expected that in 
using this operational flexibility under un¬ 
usual operating conditions, the licensee will 
exert his best efforts to keep levels of radio¬ 
active material in effluents wltMn the nu¬ 
merical guides for design objectives. 

Sec. IV. Guides for limiting conditions for 
operation for light-water-cooled nuclear 
power reactors. A. If rates of release of radio¬ 
active materials in effluents from light- 
water-cooled nuclear power reactors actually 
experienced, averaged over any calendar 
quarter, are such that the estimated annual 
quantities or concentrations of radioactive 
material in effluents are likely to exceed 
twice the design objective quantities and 
concentrations set forth in section II above, 
the licensee should: 

1. make an investigation to identify the 
causes for such release rates; and 

2. define and initiate a program of action 
to reduce such release rates to the design 
levels; and 

3. report these actions to the Commission 
on a timely basis. 

B. If rates of release of radioactive ma¬ 
terial in liquid or gaseous effluents actually 
experienced, averaged over any calendar 
quarter, are such that estimated annual 
quantities or concentrations of radioactive 
material in effluents are likely to exceed a 
range of 4-8 times the design objective 
quantities and concentrations set forth in 
section n above.* the Commission will take 
appropriate action to assure that such re¬ 
lease rates are reduced. (Section 50 . 36 a(a) 
(2) requires the licensee to submit certain 
reports to the Commission with regard to the 
quantities of the principal radionuclides 
released to unrestricted areas. It also pro¬ 
vides that, on the basis of such reports and 
any additional information the Commission 
may obtain from the licensee and others, 
the Commission may from time to time 
require the licensee to take such action as 
the Commission deems appropriate.) 

C. The guides for limiting conditions for 
operation described in paragraphs A and B 
of this section are applicable to technical 


f * Release rates within this range would be 
expected to keep the annual exposure rate 
to individuals offsite within a range of 
40 mrems per year during this quarterly 
period. 
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specifications included in any license au¬ 
thorizing operation of a light-water-cooled 
nuclear power reactor constructed pursuant 
to a construction permit for which applica¬ 
tion was filed on or after January 2, 1971. 
For light-water-cooled nuclear power reactors 
constructed pursuant to a construction per¬ 
mit for which application was filed prior to 
January 2. 1971, appropriate technical speci¬ 


fications should be developed to carry out 
the purposes of keeping levels of radioactive 
material in effluents to unrestricted areas 
as low as practicable. In any event, all holders 
of licenses authorizing operation of a light- 
water-cooled nuclear power reactor should, 
after (36 months from effective date of this 
guide), develop technical specifications in 
conformity with the guides of this Section. 


(Sec. 161, 68 Stat. 948; 42 U.S.C. 2201) 

Dated at Washington, D.C., this 4th 
day of June 1971. 

For the Atomic Energy Commission. 

W. B. McCool, 
Secretary of the Comm ission. 

[FR Doc.71-8049 Filed 6-6-71:8:51 am| 
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Notices 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

CHIEFS, LANDS AND MINING SEC¬ 
TION AND OIL AND GAS SECTION, 
BRANCH OF LANDS AND MINERALS 
OPERATIONS, WYOMING STATE 
OFFICE 

Redelegation of Authority 

June 2, 1971. 

1. Pursuant to the authority contained 
in the Redelegation of Authority pub¬ 
lished in the Federal Register on May 15, 
1971, as F.R. Doc. 71-6794, I hereby re¬ 
delegate to the Chief, Lands and Mining 
Section and the Chief, Oil and Gas Sec¬ 
tion in the Branch of Lands and Minerals 
Operations, authority to take action on 
the following matters listed in Part I of 
Bureau Order No. 701 of July 23, 1964, as 
amended: 


A. Chief, Lands and Mining Section. 


Sec. 

Sec. 

Sec. 

2.2(b) 

2.6 (k) 

2.9(i) 

2.3(a) 

26(1) 

2.9(j) 

2.3(c) 

2.9(a) 

2.9 (k) 

2.6(b) 

2.9(b) 

2.9(1) 

2.6(c) 

2.9(c) 

2.9(m) 

2.6(d) 

2.9(d) 

2.9(n) 

2.6(e) 

2.9(e) 

2.9(p) 

2.6(f) 

2.9(f) 

2.9(q) 

2.6(j) 

2.9(h) 

2.9(r) 

B. Chief, 

Oil and Gas Section. 

Sec. 

2.2(b) 

2.3(c) 

2.6(h) 

2.3(a) 

2.6(a) 

2.9(8) 


2. The Chief, Branch of Lands and 
Minerals Operations may, in his discre¬ 
tion, personally exercise any authority 
hereby delegated to the Chief, Lands and 
Mining Section and the Chief, Oil and 
Gas Section. 

3. The Chief, Lands and Mining Sec¬ 
tion or the Chief, Oil and Gas Section 
may, by written order, designate any 
qualified employee of his section to per¬ 
form the functions of his position, in an 
acting capacity, in his absence. Such 
order will be approved by the Chief, 
Branch of Lands and Minerals 
Operations. 

4. Effective date. This redelegation will 
become effective June 21,1971. 

Philip C. Hamilton, 

Acting Chief. Branch of 
Lands and Minerals Operations. 

Approved: June 2, 1971. 

Daniel P. Baker, 

State Director. 

|PR Doc.71-7987 Piled 6-8-71;8:46 am] 


Fish and Wildlife Service 

BRIGANTINE NATIONAL WILDLIFE 
REFUGE 

Notice of Public Hearing Regarding 
Wilderness Proposal 

Notice is hereby given in accordance 
with provisions of the Wilderness Act of 
September 3, 1964 (Public Law 88-577; 
78 Stat. 890-896; 16 U.S.C. 1131-1136), 
that a public hearing will be held begin¬ 
ning at 2 p.m. on August 11, 1971, at the 
Holy Spirit High School, California Ave¬ 
nue and New Road (Route 9>, Absecon, 
N.J., on a proposal leading to a recom¬ 
mendation to be made to the President of 
the United States by the Secretary of 
the Interior, regarding the desirability of 
including the Brigantine Wilderness pro¬ 
posal within the National Wilderness 
Preservation System. The wilderness pro¬ 
posal consists of approximately 4,250 
acres Within Brigantine National Wildlife 
Refuge, and is located in Atlantic and 
Ocean Counties, State of New Jersey. 

A brochure containing a map and in¬ 
formation about the Brigantine Wilder¬ 
ness proposal may be obtained from the 
Refuge Manager, Brigantine National 
Wildlife Refuge, Great Creek Road, Post 
Office Box 72, Oceanville, NJ 08231, or the 
Regional Director, Bureau of Sport Fish¬ 
eries and Wildlife, U.S. Post Office and 
Courthouse, Boston, Mass. 02109. 

Individuals or organizations may ex¬ 
press their oral or written views by ap¬ 
pearing at this hearing, or they may sub¬ 
mit written comments for inclusion in 
the official record of the hearing to the 
Regional Director at the above address 
by September 13,1971. 

J. P. Linduska, 
Associate Director, Bureau of 
Sport Fisheries and Wildlife. 

June 4, 1971. 

|FR Doc.71-7996 Piled 6-8-71;8:47 am] 


CABEZA PRIETA GAME RANGE 

Notice of Public Hearing Regarding 
Wilderness Proposal 

Notice is hereby given in accordance 
with provisions of the Wilderness Act of 
September 3, 1964 (Public Law 88-577; 
78 Stat. 890-896; 16 U.S.C. 1131-1136), 
that a public hearing will be held begin¬ 
ning at 9 a.m. (m.s.t.), on August 11, 
1971, at the City Council Chambers, 
Tucson, Ariz., and continued at 9 a.m. 
(m.s.t.), on August 12 at the Del Webb's 
TowneHouse, Phoenix, Ariz., at 10 a.m. 
(m.s.t.), on August 13 at the Ajo High 


School Auditorium. Ajo, Ariz., and fur¬ 
ther continued at 9 a.m. (m.s.t.), on Au¬ 
gust 14 at the Yuma City-County 
Library, Yuma, Ariz., on a proposal lead¬ 
ing to a recommendation to be made to 
the President of the United States by 
the Secretary of the Interior regarding 
the desirability of including the proposed 
Cabeza Prieta Wilderness within the Na¬ 
tional Wilderness Preservation System. 
The wilderness proposal consists of ap¬ 
proximately 744,000 acres within the Ca¬ 
beza Prieta Game Range, and is located 
in Yuma and Pima Counties, State of 
Arizona. 

A brochure containing a map and in¬ 
formation about the Cabeza Prieta Wil¬ 
derness proposal may be obtained from 
the Refuge Manager, Cabeza Prieta 
Game Range, Post Office Box 1032, 
Yuma, Ariz. 85364, or the Regional Di¬ 
rector, Bureau of Sport Fisheries and 
Wildlife, Federal Building, 500 Gold Ave¬ 
nue SW., Albuquerque, NM 87103. 

Individuals or organizations may ex¬ 
press their oral or written views by ap¬ 
pearing at this hearing, or they may 
submit written comments for inclusion 
in the official record of the hearing to 
the Regional Director at the above ad¬ 
dress by September 14, 1971. 

J. P. Linduska, 
Associate Director, Bureau of 
Sport Fisheries and Wildlife. 

June 4, 1971. 

[FR Doc.71-7995 Filed 6-8-71;8:47 am] 


Geological Survey 

COLORADO AND CERTAIN OTHER 
STATES 

Definitions of Known Geologic Struc¬ 
tures of Producing Oil and Gas 
Fields 

Pursuant to 43 CFR 3120.2-2(b) notice 
is hereby given that the known geologic 
structures of producing oil and gas fields 
have been defined as follows: 

Names or Field, Effective Date, Acreage 
(6) COLORADO 

Trail Canyon, April 20,1971,6,480. 

(24) MISSISSIPPI 

West Tar Creek, March 8, 1971, 251. 

(26) MONTANA 

Cedar Creek, February 17.1971,192. 682. 
Ragged Point, February 16.1971, 3,360. 
Stensvad, February 16,1971,2,367. 

(50) WYOMING 

Basin Northwest. June 1, 1969,996. 

Bishop Ranch, March 29, 1971,320. 

Bishop Ranch 8outh, March 19, 1971 ,680. 
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Cowley-Homestead, January 25,1971,1,202. 
Marshall, March 4,1971,1,474. 

No Water, March 8, 1971, 3,853. 

Patrick Draw-Desert Springs, April 13, 1971, 
854265. 

Rattlesnake, January 19,1971, 3,962. 

Reel. January 27. 1971,1,320. 

South Oregon Basin, &arch 1, 1970, 7,971. 

Maps and diagrams showing the boun¬ 
daries of the defined structures have been 
filed with the appropriate land office of 
the Bureau of Land Management and are 
also of record in the Geological Survey, 
Washington, D.C. 

W. A. Rad linski. 
Acting Director. 

June 1, 1971. 

[PR Doc.71-7999 Piled 6-8-71;8:47 am] 

DEPARTMENT OF COMMERCE 

Maritime Administration 

[Docket No. S-2651 

TRINIDAD CORP. 

Notice of Application 

In F.R. Doc. 71-7543 appealing in the 
Federal Register issue of May 29, 1971 
(36 FJFt. 9889), the first sentence of the 
last paragraph should read. “In the event 
petitions regarding the relevant section 
805(a) issues are received from parties 
with standing to be heard, a hearing has 
been tentatively scheduled for 10 a.m., on 
June 17,1971, in conference room A, first 
floor, main lobby, Department of Com¬ 
merce Building, 14th and E Streets NW., 
Washington, DC.” 

Dated: June 7,1971. 

James S. Dawson, Jr., 

Secretary. 

[FR Doc.71-8111 Piled 6-7-71:1:40 pm] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

fDESI 8107] 

CALCIUM LEUCOVORIN INJECTION 

Drugs for Human Use; Drug Efficacy 
Study Implementation 

The Food and Drug Administration 
has evaluated a report received from the 
National Academy of Sciences-National 
Research Council, Drug Efficacy Study 
Group, on Calcium Leucovorin Injection; 
Lederle Laboratories, Division of Ameri¬ 
can Cynamid Co.. Post Office Box 500, 
Pearl River, New York 10965 <NDA 
8-107). 

Such drugs are regarded as new drugs 
<21 UJS.C. 321(p)). Supplemental new 
drug applications are required to revise 
the labeling in and to update previously 
approved applications providing for such 
drugs. A new drug application is required 


from any person marketing such drug 
without approval. 

A. Effectiveness classification. The 
Food and Drug Administration has con¬ 
sidered the Academy’s report, as well 
as other available evidence, and con¬ 
cludes that calcium leucovorin is effec¬ 
tive when administered promptly to di¬ 
minish the toxicity and counteract the 
effect of inadvertently administered over¬ 
dosages of folic acid antagonists and in 
the treatment of megaloblastic anemias 
due to sprue, nutritional deficiency, preg¬ 
nancy, and infancy. 

B. Conditions for approval and mar¬ 
keting. The Food and Drug Administra¬ 
tion is prepared to approve abbreviated 
new drug applications and abbreviated 
supplements to previously approved new 
drug applications under conditions de¬ 
scribed herein. 

1. Form of drug. Calcium leucovorin 
preparations are in sterile aqueous solu¬ 
tion form suitable for intramuscular ad¬ 
ministration and contain per dosage unit 
an amount appropriate for administra¬ 
tion in the dosage range described in the 
labeling conditions in this announce¬ 
ment. 

2. Labeling conditions. a. The label 
bears the statement, “Caution: Federal 
law prohibits dispensing without 
prescription.” 

b. The drug is labeled to comply with 
all requirements of the Act and regula¬ 
tions promulgated thereunder and those 
parts of its labeling indicated below are 
substantially as follows: (Optional ad¬ 
ditional information, applicable to the 
drug, may be proposed under other ap¬ 
propriate paragraph headings and should 
follow the information set forth below.) 

Description 

(Descriptive information to be Included 
by the manufacturer or distributor should 
be confined to an appropriate description of 
the physical and chemical properties of 
the drug and the formulation.) 

Action 

Leucovorin (folinic acid) is the formyl de¬ 
rivative and active form of folic acid. 

Calcium leucovorin is useful clinically In 
circumventing the action of folate reductase. 

Indications 

Indicated (a) to diminish the toxicity and 
counteract the effect of inadvertently admin¬ 
istered overdosages of folic acid antagonists. 
(See warnings), (b) In the treatment of the 
megaloblastic anemias due to sprue, nutri¬ 
tional deficiency, pregnancy, and infancy 
when oral therapy Is not feasible. 

Warnings 

Leucovorin is improper therapy for perni¬ 
cious anemia and other megaloblastic ane¬ 
mias secondary to lack of vitamin B ia . A 
hematologic remission may occur while neu¬ 
rologic manifestations remain progressive. 

In the treatment of overdosage of folic 
acid antagonists leucovorin must be admin¬ 
istered within 1 hour, if possible, and is usu¬ 
ally ineffective If administered after a delay 
of 4 hours. 

Adverse Reactions 

Allergic sensitization has been reported 
following both oral and parenteral admin¬ 
istration of folic acid. 


Dosage 

Megaloblastic anemia: There is no evidence 
that intramuscular doses greater than 1 mg. 
daily have greater efficacy than those of 1 
mg.; additionally, loss of folate In the urine 
becomes roughly logarithmic as the amount 
administered exceeds 1 mg. 

For the treatment of overdosage of folic 
acid antagonists: To be given In amounts 
equal to the weight of the antagonist gi\gn. 

3. Marketing status. Marketing of such 
drugs may be continued under the condi¬ 
tions described in the notice entitled 
“Conditions for Marketing New Drugs 
Evaluated in Drug Efficacy Study,” pub¬ 
lished in the Federal Register July 14. 
1970 (35 F.R. 11273), as follows: 

a. For the holder of a “deemed ap¬ 
proved” new drug application (i.e., an ap¬ 
plications which became effective on the 
basis of safety prior to October 10. 1962 >, 
the submission of a supplement for re¬ 
vised labeling and an abbreviated sup¬ 
plement for updating information as de¬ 
scribed in paragraphs (a)(1) (i> and 
(iii) of the notice of July 14,1970. 

b. For any person who does not hold 
an approved or effective new drug ap¬ 
plication, the submission of an abbre¬ 
viated new drug application as described 
in paragraph (a) (3) (i) of that notice. 

c. For any distributor of the drug, the 
use of labeling in accord with this an¬ 
nouncement for any such drug shipped 
within the jurisdiction of the Act as de¬ 
scribed in paragraph .(b) of that notice. 

Representatives of the Administration 
are willing to meet with any interested 
person who desires a conference con¬ 
cerning proposed changes in the labeling 
set forth herein. Requests for such meet¬ 
ings should be made to the Office of 
Scientific Evaluation (BD-100), at the 
address given below, within 30 days after 
the publication of this notice in the 
Federal Register. 

A copy of the Academy’s report has 
been furnished to the firm referred to 
above. Any other interested person may 
obtain a copy by request to the Food and 
Drug Administration, Press Relations 
Office (CE-200), 200 C Street SW., 
Washington, D.C. 20204. 

Communications forwarded in re¬ 
sponse to this announcement should be 
identified with the reference number 
DESI 8107, directed to the attention of 
the appropriate office listed below, and 
addressed to the Food and Drug Admin¬ 
istration, 5600 Fishers Lane, Rockville, 
Maryland 20852: 

Supplements (Identify with NDA number): 
Office of Scientific Evaluation (BD-100), 
Bureau of Drugs. 

Original abbreviated new drug applications 
(identify as such): Drug Efficacy Study 
Implementation Project Office (BD-5). 
Bureau of Drugs. 

All other communications regarding this an¬ 
nouncement: Drug Efficacy Study Imple¬ 
mentation Project Office (BD-5), Bureau 
of Drugs. 

This notice is issued pursuant to the 
provisions of the Federal Food. Drug, 
and Cosmetic Act (secs. 502, 505, 52 Stat. 
1050-53, as amended; 21 U.S.C. 352, 355) 
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and under the authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 2.120). 

Dated: May 7, 1971. 

Sam D. Fine, 
Associate Commissioner 
for Compliance. 

hFR Doc.71-7986 Filed 6-8-71:8:46 ami 

Social and Rehabilitation Service 

REHABILITATION SERVICES 
ADMINISTRATION 

Statement of Organization, Functions, 
and Delegations of Authority 

Part 5 of the Statement of Organiza¬ 
tion. Functions, and Delegations of Au¬ 
thority for the Department of Health, 
Education, and Welfare (34 F.R. 1279, 
Jan. 25, 1969. as amended) is hereby 
further amended to reflect the reorgani¬ 
zation of the Rehabilitation Services 
Administration. For such purposes, 
section 5-B is amended as follows: 

1. Strike out all that appears under 
the heading “Division of Special Popu¬ 
lations” and insert under the same 
heading the following: 

Provides for the full development of 
projects, programs and services for indi¬ 
viduals and groups who suffer from 
specific disabilities, except for blindness 
and visual handicaps, for deafness and 
communicative disorders, and for devel¬ 
opmental disabilities, or who share 
common conditions or characteristics, 
medical or otherwise, which permit cate¬ 
gorical identification. Reviews project 
grant applications as assigned to the 
Division of Special Populations, in ac¬ 
cordance with agency guidelines, appro¬ 
priate evaluative criteria, and central- 
regional office responsibilities. Assumes 
leadership for the achievement of agency 
missions as assigned by the Commis¬ 
sioner on the basis of the division’s par¬ 
ticular expertise. Provides leadership 
and consultation to regional offices, State 
agencies, and other grantees in the devel¬ 
opment and expansion of rehabilitation 
programs and services for all disability 
groups, except for the blind and visually 
handicapped, for those suffering from 
deafness and communicative disorders, 
and those with developmental disabil¬ 
ities. Develops and implements program 
strategies and approaches to reach pub¬ 
lic assistance recipients and the disabled 
residents of target poverty communities 
(e.g., migratory agricultural workers). 
Within assigned area of responsibility, 
collaborates w T ith the Office of Planning 
and Policy Development and other ap¬ 
propriate agency staff in the develop¬ 
ment of guidelines, manual issuances 
and other directives for existing pro¬ 
grams serving various disability groups 
and for those programs mandated by 
legislative amendment such as vocational 
education and juvenile delinquency. 
Develops appropriate techniques to facil¬ 
itate client participation in the formula¬ 
tion of program objectives within the 
agency and at the State agency and 
other grantee level. 


2. Add directly after the paragraph 
headed “Division of Special Populations” 
under the heading “Office for the Blind 
and Visually Handicapped” the follow¬ 
ing: 

Provides for the full development of 
projects, programs, and services for in¬ 
dividuals who suffer from blindness and 
visual handicaps. Reviews project grant 
applications as assigned to the Office for 
the Blind and Visually Handicapped, in 
accordance with agency guidelines, ap¬ 
propriate evaluative criteria, and cen¬ 
tral-regional office responsibilities. As¬ 
sumes leadership for achievement of 
agency missions as assigned by the Com¬ 
missioner on the basis of the office’s spe¬ 
cial expertise. Provides leadership and 
consultation to regional offices, State 
agencies, and other grantees in the de¬ 
velopment and expansion of rehabilita¬ 
tion programs and services for the blind 
and visually handicapped. Maintains li¬ 
aison and consultation with national or¬ 
ganizations of and for the blind and 
with the blind community nationwide to 
serve as a focal point and to provide in¬ 
creased leadership and advocacy for the 
Nation’s blind and visually handicapped. 
In collaboration with the Division of 
Special Populations and other appro¬ 
priate agency staff, develops and imple¬ 
ments program strategies and ap¬ 
proaches to reach blind public assistance 
recipients and the blind and visually 
handicapped residents of target poverty 
communities (e.g., migratory agricul¬ 
tural workers). Within assigned area of 
responsibility, collaborates with the 
Office of Planning and Policy Develop¬ 
ment and other appropriate agency staff 
in the development of guidelines, manual 
issuances, and other directives for exist¬ 
ing programs serving the blind and 
visually handicapped and for those pro¬ 
grams mandated by legislative amend¬ 
ment. such as vocational education and 
juvenile delinquency. Develops appro¬ 
priate methods to facilitate client par¬ 
ticipation in the formulation of program 
objectives within the agency and at the 
State agency and other grantee level. 

3. Add directly after the paragraph 
headed ‘ Office for the Blind and Visu¬ 
ally Handicapped” under the heading 
“Office for Deafness and Communicative 
Disorders” the following: 

Provides for the full development of 
projects, programs, and services for in¬ 
dividuals who suffer from deafness and 
communicative disorders. Reviews proj¬ 
ect grant applications as assigned to 
the Office for Deafness and Communi¬ 
cative Disorders, in accordance with 
agency guidelines, appropriate evalua¬ 
tive criteria, and central-regional office 
responsibilities. Assumes leadership for 
achievement of agency missions as as¬ 
signed by the Commissioner on the basis 
of the office’s special expertise. Provides 
leadership and consultation to regional 
offices. State agencies, and other grantees 
in the development and expansion of 
rehabilitation programs and services for 
those persons suffering from deafness 
and communicative disorders. Main¬ 
tains liaison and consultation with na¬ 


tional organizations of and for the deaf 
and with the deaf community nation¬ 
wide to serve as a focal point and to 
provide increased leadership and ad¬ 
vocacy for the Nation's deaf and those 
suffering from communicative disorders. 
In collaboration with the Division of 
Special Populations and other appro¬ 
priate agency staff, develops and imple¬ 
ments program strategies and ap¬ 
proaches to reach those persons suffer¬ 
ing from deafness and communicative 
disorders who are on public assistance 
as well as such persons who are resident 
in target poverty communities (e.g., mi¬ 
gratory agricultural workers). Within as¬ 
signed area of responsibility, collabo¬ 
rates with the Office of Planning and Pol¬ 
icy Development and other appropriate 
agency staff in the development of 
guidelines, manual issuances, and other 
directives for existing programs serving 
those suffering from deafness and com¬ 
municative disorders and for those pro¬ 
grams mandated by legislative amend¬ 
ment. such as vocational education and 
juvenile delinquency. Develops appro¬ 
priate methods to facilitate client par¬ 
ticipation in the formulation of program 
objectives within the agency and at the 
State agency and other grantee level. 

4. Strike out all that appears under 
the heading “Division of Planning and 
Management Assistance’’ and insert un¬ 
der the same heading the following: 

Provides nonfinancial technical sup¬ 
port and assistance to regional offices. 
State agencies and other grantees across 
agency programs. Develops planning and 
management procedures and methods of 
common application and implements 
such systems leading to improvement in 
overall program performance and goal 
achievement. Provides leadership in de¬ 
velopment of planning, operations, and 
management tools and methods to serve 
State agency and other grantee pro¬ 
grams. With the assistance of the divi¬ 
sions concerned with program develop¬ 
ment, designs and provides consultative 
assistance in implementation of new pro¬ 
gram techniques through manual chap¬ 
ter instructions, guide materials, and on¬ 
site visits. Provides staff support and as¬ 
sistance to facilitate decentralization of 
agency functions in cooperation with 
field operations staff. Evaluates and as¬ 
sists State agencies in the development 
of comprehensive State plans. 

5. Strike the heading “Division of 
Grant Administration” and all that fol¬ 
lows under that heading and substitute 
the heading “Division of State Program 
Financial Operations” and the following: 

Provides for the financial management 
of RSA formula grant programs. Provides 
support services in financial manage¬ 
ment within RSA and to regional offices. 
State agencies and across all agency pro¬ 
grams, Develops and provides to the Divi¬ 
sion of Grants Administration, SRS, a 
financial plan for the administration of 
RSA project grants. Develops procedures, 
provides leadership, and evaluates the de¬ 
velopment and implementation of pro¬ 
gram and financial planning activities 
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of the PPBS type by State agencies. As¬ 
sists State agencies in developing capa¬ 
bilities to provide program financial in¬ 
puts to overall RSA short and long-term 
program planning. Consolidates the ad¬ 
ministration of agency grant programs. 
Assists the Budget Division in the for¬ 
mulation. justification and execution of 
the legislation budget, including the 
budgetary call for estimates from State 
agencies. In cooperation with the Divi¬ 
sion of Planning and Management As¬ 
sistance. provides financial consultative 
support to regional offices and State 
agencies, including preparation of per¬ 
tinent manual chapters, forms, and other 
assistance. Applies statutory formulae for 
allotment of funds across all agency ap¬ 
propriations. Makes analyses of and co¬ 
ordinates all audit reports and negoti¬ 
ates audit exceptions for the agency. 
Monitors the accuracy and timeliness of 
State agency fiscal reports and financial 
data. Designs and develops systems for 
processing program financial data and 
reports with the assistance of the Divi¬ 
sion of Monitoring and Program Anal¬ 
ysis. Develops and interprets adminis¬ 
trative and fiscal policies and procedures 
governing the use of formula grants 
funds including the cost principles to be 
applied in the preparation of grant ap¬ 
plications and budgets. Makes special 
studies of problem areas in the applica¬ 
tion of fiscal management policies, pro¬ 
cedures and standards. Prepares uni¬ 
form terminology standards of policies 
and procedures for grants administra¬ 
tion and fiscal management. In support 
of the Office of Planning and Policy De¬ 
velopment, reviews new legislation and 
legislative proposals relating to grants to 
determine their conformance with estab¬ 
lished grant policies and recommends 
policy revisions when necessary. Under 
the coordination of the Office of Plan¬ 
ning and Policy Development, establishes 
and maintains working relationships 
with other Federal agencies, grantee in¬ 
stitutions and State agencies in order to 
develop and coordinate grant policies 
and procedures. Establishes and main¬ 
tains proper fiscal management, includ¬ 
ing the accountability of funds, for grant 
programs administered by RSA which 
are delegated to Regional Offices. 

6. Strike out all that appears under the 
heading “Budget Division" and insert 
under the same heading the following: 

Provides budgetary services and assist¬ 
ance to the agency and maintains asso¬ 
ciated liaison services with the depart¬ 
ment and SRS. In conjunction with the 
Division of State Program Financial 
Operations and in cooperation with the 
Office of Planning and Policy Develop¬ 
ment and other program units, formu¬ 
lates. justifies, and executes the legisla¬ 
tive budget. Provides technical assistance 
in ensuring implementation of depart¬ 
mental budgetary directives. Assists the 
Division of State Program Financial 
Operations in preparation of financial 
reports and summaries, and adoption of 
improved internal financial analysis pro¬ 
cedures and methods. Cooperates with 
the Office of Planning and Policy De¬ 


velopment and with other program units 
in the formulation of short- and long¬ 
term program financial planning 
methods. 

Approved: June 2.1971. 

Elliot L. Richardson. 

Secretary. 

|FR Doc.71 8013 Filed 6-8-71:8:48 am] 

DEPARTMENT OF 
TRANSPORTATION 

Coast Guard 

JCGFR 71-621 

ELLIOT BAY-WEST WATERWAY, 
SEATTLE, WASH. 

Security Zone 

By virtue of the authority vested in 
the Commandant, U.S. Coast Guard, by 
Executive Order 10173, as amended <33 
CFR Part 6), sec. 6(b) < 1), 80 Stat. 937.49 
U.S.C. 1655(b)(1), 49 CFR 1.46<b) and 
the redelegation of authority to Chief, 
Office of Operations, U.S. Coast Guard, 
as contained in the Federal Register of 
May 27, 1970 (35 F.R. 8279), I hereby 
affirm for publication in the Federal 
Register the order of J. J. McClelland. 
Rear Admiral, U.S. Coast Guard, Com¬ 
mander, Thirteenth Coast Guard Dis¬ 
trict, who has exercised authority as Dis¬ 
trict Commander, such order reading as 
follows: 

Elliot Bay—West Waterway, Seattle, 
Wash. 

SECURITY ZONE 

Under the authority of section I of title 
II of the Espionage Act of June 16, 1917, 40 
Stat. 220, as amended, 50 U.S.C. 191, and 
Executive Order 10173, as amended, I declare 
that from 1815 Pacific daylight time on 
Wednesday June 23, 1971 until 1900 Pacific 
daylight time on Wednesday June 23, 1971 
the following area is a security zone and I 
order It to be closed to any person or ves¬ 
sel due to the launching of the Destroyer 
Escort (DE-1073). 

The waters of the West Waterway, Seattle. 
Wash., within the coordinates of latitude 47*- 
35' N., longitude 122*21'25" W.. at the shore¬ 
line of Harbor Island, Seattle, Wash., south 
to latitude 47'34'22" N., longitude 122 0 21'25" 
W.. west to latitude 47 34'22" N., longitude 
122*21'37" W.. at the shoreline of West 
Seattle. Seattle, Wash., north to latitude 47’- 
35' N., longitude 122 21'37" W. 

No person or vessel shall remain in or enter 
this security zone without the permission of 
the Captain of the Port. 

The Captain of the Port, Seattle, Wash., 
shall enforce this order. In the enforcement 
of this order, the Captain of the Port may 
utilize, by appropriate agreement, personnel 
and facilities of any other Federal agency, or 
of any State or political subdivision thereof. 

For violation of this order, section 2 of title 
II of the Espionage Act of June 15, 1917 (40 
Stat. 200 as amended, 50 U.S.C. 192), 
provides: 

“If any owner, agent, master, officer, or 
person in charge, or any member of the crew 
of such vessel fails to comply with any regu¬ 
lation or rule issued or given under the pro¬ 
visions of this chapter, or obstructs or in¬ 
terferes with the exercise of any power con¬ 


ferred by this chapter, the vessel, together 
with her tackle, apparel, furniture, and 
equipment shall be subject to seizure and 
forfeiture to the United States in the same 
manner as merchandise is forfeited for vio¬ 
lation of the customs revenue laws, and the 
person guilty of such failure, obstruction, or 
interference, shall be punished by imprison¬ 
ment for not more than 10 years and may. 
in the discretion of the court, be fined not 
more than $10,000. 

“(a) If any person knowingly fails to com¬ 
ply with any regulation or rule Issued or 
order given under the provisions of this 
chapter, or knowingly obstructs or inter¬ 
feres with the exercise of any power con¬ 
ferred by this chapter, he shall be punished 
by imprisonment for not more than 10 years 
and may. at the discretion of the court, be 
fined not more than $10,000.'* 

Dated: June 3,1971. 

R. E. Hammond, 

Rear Admiral. U.S. Coast Guard t 
Chief , Office of Operations. 

(FR Doc.71-8041 Filed 6-8-71;8:51 am] 


National Transportation Safety Board 

(Docket No. Sft-425] 

AIRCRAFT ACCIDENT AT COOLIDGE, 
ARIZ. 

Notice of Accident Investigation 
Hearing 

In the matter of investigation of acci¬ 
dent involving Apache Airlines, Inc., De 
Havilland CJ-60, of U.S. Registry N4922, 
Coolidge, Ariz., May 6, 1971; Docket No. 
Sa-425. 

Notice is hereby given that an accident 
investigation hearing on the above mat¬ 
ter will be held commencing at 9:30 a.m. 
(local time), on July 21, 1971, at the 
Mountain Shadows Hotel, 5641 East Lin¬ 
coln Drive, Scottsdale, AZ. 

Dated this 1st day of June 1971. 

I seal] William R. Hendricks, 

Senior Hearing Officer. 
|FR Doc.71-8005 Filed 6-8-71:8:48 am] 


ATOMIC ENERGY COMMISSION 

[Docket No. 50-172] 

LOCKHEED AIRCRAFT CORP. 

Order Authorizing Partial Dismantling 
of Facility 

By application dated April 12, 1971, 
Lockheed Aircraft Corp. requested au¬ 
thorization to partially dismantle the 
Radiation Effects Reactor <RER) In ac¬ 
cordance with the Decommissioning Plan 
attached to the application. Operation 
of the RER facility, located in Dawson 
County, Ga.. was discontinued Septem¬ 
ber 30, 1970. 

We have reviewed the application in 
accordance with the provisions of the 
Atomic Energy Commission’s regulations 
and have found that the partial disman¬ 
tlement and disposal of certain compo¬ 
nent parts and byproduct and special nu¬ 
clear materials in accordance with the 
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regulations in 10 CFR Chapter I and the 
application will not be inimical to the 
common defense and security or to the 
health and safety of the public. 

Accordingly, it is hereby ordered, That 
the Lockheed Aircraft Corp. may par¬ 
tially dismantle the RER covered by 
Facility License No. R-86 dated July 20. 
1962, in accordance with the application 
and the Commission’s regulations. 

After completion of the partial dis¬ 
mantlement of the RER, disposal of cer¬ 
tain parts and byproduct and special nu¬ 
clear materials, an inspection by the 
Commission’s representatives and the is¬ 
suance of a byproduct materials license 
by the State of Georgia to cover any re¬ 
maining byproduct materials, considera¬ 
tion will be given to the issuance of a 
further order terminating Facility Li¬ 
cense No. R-86. 

Date of issuance: May 27. 1971. 

For the Atomic Energy Commission. 

Peter A. Morris, 

Director , 

Division of Reactor Licensing. 

(PR Doc.71-7973 Piled 6-8-71:8:45 ami 


(Dockets Nos. 50-390, 50-391] 

TENNESSEE VALLEY AUTHORITY 

Notice of Receipt of Application for 

Construction Permits and Facility 

Licenses 

Tennessee Valley Authority. Knox¬ 
ville, Term. 37902, pursuant to section 
103 of the Atomic Energy Act of 1954, as 
amended, has filed an application dated 
May 14, 1971, for two construction per¬ 
mits and facility licenses to authorize 
construction and operation of two pres¬ 
surized water reactors on the applicant’s 
approximately 1,770-acre Watts Bar 
site on the west bank of the Tennessee 
River, in Rhea County, approximately 
50 miles northeast of Chattanooga, Tenn. 

The proposed reactors are designated 
by the applicant as the Watts Bar Nu¬ 
clear Plant Units 1 and 2. Each unit is 
designed for a maximum expected out¬ 
put of 3,425 megawatts (thermal) with 
a gross output of about 1,180 megawatts 
(electrical). 

A copy of the application is available 
for public inspection at the Commission’s 
Public Document Room, 1717 H Street 
NW., Washington, DC, and at the Dayton 
Public Library, First Avenue, Dayton, 
Tenn. 

Dated at Bethesda, Md., this 2d day of 
June 1971. 

For the Atomic Energy Commission. 

Peter A. Morris, 
Director, 

Division of Reactor Licensing. 

(FR Doc.71-7974 Filed 6-8-71:8:45 am] 


(Docket No. 50-2711 

VERMONT YANKEE NUCLEAR POWER 
CORP. 

Notice of Availability of Detailed 
Statement on Environmental Con¬ 
siderations 

Pursuant to the National Environ¬ 
mental Policy Act of 1969 and the Atomic 
Energy Commission’s regulations in Ap¬ 
pendix D to 10 CFR Part 50, notice is 
hereby given that a document entitled 
"Detailed Statement on the Environ¬ 
mental Considerations by the Division of 
Reactor Licensing, U.S. Atomic Energy 
Commission, Related to the Proposed Is¬ 
suance of an Operating License to the 
Vermont Yankee Nuclear Power Corpo¬ 
ration for the Vermont Yankee Nuclear 
Power Station" is being placed in the 
following locations where it will be avail¬ 
able for inspection by members of the 
public: The Commission’s Public Docu¬ 
ment Room, 1717 H Street NW., Wash¬ 
ington, DC; and at the Brooks Memo¬ 
rial Library, 224 Main Street, Brattle- 
boro, VT 05301. Single copies of the state¬ 
ment may be obtained by writing the Di¬ 
rector, Division of Reactor Licensing, 
U.S. Atomic Energy Commission, Wash¬ 
ington, D.C.20545. 

Dated at Bethesda, Md., this 7th day 
of June 1971. 

For the Atomic Energy Commission. 

Peter A. Morris, 

Director, 

Division of Reactor Licensing. 

(FR Doc.71-8134 Filed 6-8-71:8:52 am] 


CIVIL AERONAUTICS BOARD 

(Docket No. 23472; Order 71-6-24] 

AIRBORNE FREIGHT CORP. 
Order of Jnvestigafion and Suspension 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 3d day of June 1971. 

By tariff revisions 1 filed May 6, marked 
to become effective June 6, 1971, Air¬ 
borne Freight Corp. (Airborne), an air 
freight forwarder, proposes to reduce all 
of its import specific commodity rates 
from Los Angeles and San Francisco to 
Chicago, New York, and Newark. 1 


1 Revisions to Airborne Freight Corp.’s 
Tariff CAB No. 32. 

a The rates apply to shipments originating 
at points other than in the continental 
United States or Canada from which trans¬ 
portation was performed by an ocean carrier. 
In addition to airport-to-alrport transpor¬ 
tation, the rates cover the following services 
or expenses at no additional charge: 

(a) Pickup service within corporate limits 
of the origin airport city from steamship 
docks, warehouses or appraiser’s stores, which 
are located within corporate limits of origin 
airport city, and 

(b) Wharfage fees, and 

(c) Cost of handling to and loading Into 
forwarder's vehicle from steamship docks, 
warehouses or appraiser's stores. 


Airborne asserts that its proposals are 
based upon the "economies" of chartered 
aircraft in order to generate traffic now 
moving via surface transportation and to 
reduce the impact on shippers of recent 
rate increases. 

Complaints have been filed by Ameri¬ 
can Airlines, Inc. (American), The Fly¬ 
ing Tiger Line Inc. (Tiger), and United 
Air Lines, Inc. (United).“ The complaints 
variously assert, inter alia, that the pro¬ 
posed rates would result in significant 
diversion from scheduled air transpor¬ 
tation and would seriously jeopardize the 
existence of such transportation, now 
operating unprofitably; that the for¬ 
warder has presented no justification for 
the tariff filing; that the proposed rates 
would undercut the direct carrier rates: 
and that the proposed rates would result 
in out-of-pocket loss to the forwarder. 

Upon consideration of all relevant fac¬ 
tors, the Board finds that Airborne’s pro¬ 
posed reductions may be unjust, unrea¬ 
sonable, unjustly discriminatory, unduly 
preferential, unduly prejudicial, or 
otherwise unlawful, and should be in¬ 
vestigated. The Board further concludes 
that the rates should be suspended pend¬ 
ing investigation. 

The proposed rates would effect reduc¬ 
tions of approximately 25 percent below 
its currently effective import rates for 
numerous commodities from Los Angeles 
and San Francisco to Chicago, New York, 
and Newark. The reductions would un¬ 
dercut similar import specific commod¬ 
ity rates of the direct carriers as much 
as 25 percent. The proposals may have 
a serious impact on these carriers 
through traffic diversion to chartered 
aircraft or from the necessity of reduc¬ 
ing their rates significantly. 

Airborne, however, does not present 
factual data indicating the volume of 
traffic that it hopes to obtain by its pro¬ 
posal, nor does it make any factual 
showing that its proposed rates would be 
economic. 

In view of the above circumstances, 
the Board will not permit the sharp re¬ 
ductions proposed in prime markets to 
become effective without investigation. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204(a) and 1002 thereof: 

It is ordered, That: 

1. An investigation be instituted to de¬ 
termine whether the rates from Los An¬ 
geles/San Francisco, Calif, to Chi¬ 
cago, Ill., and Newark. N.J./New York, 
N.Y. on First Revised Page 10-A of Air¬ 
borne Freight Corp.’s CAB No. 32, and 
rules, regulations, or practices affecting 


* Tiger’s complaint asks suspension pend¬ 
ing investigation but was untimely as a 
request for suspension. The carrier also re¬ 
quests rejection of the proposal as an alter¬ 
native to suspension on the ground that the 
requirements of $221,165 of our economic 
regulations have been disregarded. For¬ 
warders. however, are exempt from certain 
of the above requirements and we find no 
basis for rejection. 
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such rates are or will be unjust, unrea¬ 
sonable, unjustly discriminatory, unduly 
preferential, unduly prejudicial, or 
otherwise unlawful, and if found to be 
unlawful, to determine and prescribe the 
lawful rates, and rules, regulations, or 
practices affecting such rates; 

2. Pending hearing and decision by 

the Board, the rates from Los Angeles/ 
San Francisco, Calif., to Chicago, Ill., 
and Newark, N.J./New York, N.Y. on 
First Revised Page 10-A of Airborne 
Freight Corp.’s CAB No. 32, are sus¬ 
pended and their use deferred to and 
including September 3, 1971, unless 

otherwise ordered by the Board, and that 
no changes be made therein during the 
period of suspension except by order or 
special permission of the Board; 

3. The proceeding herein designated 
Docket 23472, be assigned for hearing 
before an examiner of the Board 
at a time and place hereafter to be 
designated; 

4. The complaints of American Air¬ 
lines, Inc., in Docket 23413; The Flying 
Tiger Line Inc., in Docket 23421; and 
United Air Lines, Inc., in Docket 23414, 
are dismissed, except to the extent 
granted herein; and 

5. Copies of this order shall be filed 
with the tariff and served upon Airborne 
Freight Corp., American Airlines, Inc., 
The Flying Tiger Line Inc., and United 
Air Lines, Inc., which are hereby made 
parties to Docket 23472. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board.' 

[FR Doc.71-8036 Filed 6-8-71:8:50 am] 

[seal] Harry J. Zink, 

Secretary. 


[Dockets Nos. 21604, 21695] 

ALOHA AIRLINES, INC., AND 
HAWAIIAN AIRLINES, INC. 
Notice of Postponement of Hearing 

Aloha Airlines, Inc. v. Hawaiian Air¬ 
lines, Inc., Docket 21604; Hawaiian Air¬ 
lines, Inc. v. Aloha Airlines, Inc., Docket 
21695; enforcement proceeding. 

Upon consideration of the request of 
the Bureau of Enforcement, dated 
June 2, 1971, notice is hereby given that 
the hearing in the above-entitled mat¬ 
ters is postponed to be held on June 29, 
1971, at 10 a.m., e.d.s.t., in Room 726, 
Universal Building. 1825 Connecticut 
Avenue NW., Washington, DC, before 
the undersigned Examiner. 

Dated at Washington, D.C., June 3, 
1971. 

f seal] Milton H. Shapiro, 

Hearing Examiner. 

IFR Doc.71-6037 Filed 6-8-71:8:50 am] 


4 Partial dissent of Member Minetti filed as 
part of the original document. 


[Docket No. 20993: Order 71-6-19] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Specific Commodity 
Rates 

Issued under delegated authority 
June 2,1971. 

By Order 71-5-31, dated May 7, 1971, 
action was deferred with a view toward 
eventual approval, on an agreement em¬ 
bodied in the resolutions of Traffic Con¬ 
ference 1 of the International Air Trans¬ 
port Association (IATA) and adopted by 
the 28th Meeting of the TCI Specific 
Commodity Rates Board. The agreement 
would amend the specific commodity rate 
structure currently applicable within the 
Western Hemisphere. These revisions in¬ 
clude (1) reduced rates under new com¬ 
modity descriptions, (2) the cancellation, 
amendment, or naming of new rates un¬ 
der existing commodity descriptions, and 
(3> changes in commodity descriptions. 

In deferring action on the agreement, 
10 days were granted in which interested 
persons might file petitions in support of 
or in opposition to the proposed action. 
No petitions have been received within 
the filing period, and the tentative con¬ 
clusions in Order 71-5-31 will herein be 
made final. 

Accordingly, it is ordered. That: 

Agreement CAB 22390 be and it hereby 
is approved: Provided, That approval 
shall not constitute approval of the 
specific commodity descriptions con¬ 
tained therein for purposes of tariff pub¬ 
lication; provided further that tariff 
filings shall be marked to become effec¬ 
tive on not less than 30 days* notice from 
the date of filing. 

This order will be published in the 
Federal Register. 

Tseal] Harry J. Zink, 

Secretary. 

|FR Doc.71-8033 Filed 6-8-71;8:50 am] 


[Docket No. 22628; Order 71-6-20] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Fare Matters 

Issued under delegated authority 
June 2,1971. 

An agreement has been filed with the 
Board, pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board’s economic 
regulations, between various air carriers, 
foreign air carriers, and other carriers, 
embodied in the resolutions of Traffic 
Conference 1 of the International Air 
Transport Association (IATA). The 
agreement, which was adopted pursuant 
to the provisions of Resolution 072 deal¬ 
ing with the establishment of special 
creative fares within the Western Hemi¬ 
sphere, has been assigned the above- 
designated CAB agreement number. 


The agreement would establish 7/30- 
day round-trip excursion fares from 
Ciudad Juarez/Monterrey (Mexico) to 
Las Angeles. 

Pursuant to authority duly delegated 
by the Board in the Board's regulations, 
14 CFR 385.14. it is not found, on a ten¬ 
tative basis, that the subject agreement 
is adverse to the public interest or in 
violation of the Act. 

Accordingly, it is ordered. That: 

Action on Agreement CAB 22444 be and 
hereby is deferred with a view toward 
eventual approval. 

Persons entitled to petition the Board 
for review of this order, pursuant to the 
Board’s Regulations, 14 CFR 385.50, may, 
within 10 days after the date of service of 
this order, file such petitions in support 
of or in opposition to our proposed action 
herein. 

This order will be published in the 
Federal Register. 

1 seal! Harry J. Zink, 

Secretary. 

[FR Doc.71-8034 Filed 6-8-71.8:50 am] 


[Docket No. 23112; Order 71-6-27] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding International Route 
Charges 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 4th day of June 1971. 

By Order 71-4—151 dated April 23, 
1971, the Board deferred action with a 
view toward disapproval of a resolution 
adopted by the International Air Trans¬ 
port Association (IATA) which would 
provide for the establishment of fare 
and rate surcharges to cover interna¬ 
tional route charges.* In deferring action 
a period of 30 days was established for 
the receipt of comments from any inter¬ 
ested parties. 

Comments have been received from a 
number of interested parties,* most of 
which are directed to the merits of estab¬ 
lishing surcharges to cover international 
route charges. Seaboard however peti¬ 
tions the Board for an extension until 
July 30, 1971, of the time for submission 
of comments. Seaboard states that inter¬ 
national route charges have become a 
critical problem for international car¬ 
riers and that further means of deal¬ 
ing with this problem is currently being 
discussed at the IATA Cargo Traffic 
Conference now being held in Singapore. 


1 Charges Imposed by or on behalf of a gov¬ 
ernment for facilities and/or services pro¬ 
vided for air navigation and safety other 
than those associated with airports or ap¬ 
proach and airport control. 

-‘Eastern Air Lines, National Airlines. 
Northwest Airlines, Seaboard World Airlines. 
South African Airways and Trans World 
Airlines. 


FEDERAL REGISTER, VOL. 36, NO. Ill—WEDNESDAY, JUNE 9, 1971 









• 11124 


NOTICES 


Seaboard indicates that it is likely that 
this matter will also be discussed at the 
IATA Passenger Traffic Conference 
scheduled to commence in Montreal on 
June 28, 1971. Inasmuch as the results 
of the above conferences will not be 
known until late July, Seaboard suggests 
that it is in the best interest of all con¬ 
cerned to defer submission of comments 
until July 30, 1971. The Board believes 
that there is substantial merit to the 
request of Seaboard and we will grant 
the extension sought. 

The Board, acting pursuant to section 
102, 204(a), and 412 of the Act, finds that 
it is in the public interest to further defer 
action until after July 30, J ^71, cn Agree¬ 
ment CAB 22245, R-l and Rr-3 (Resolu¬ 
tion 295d, International Route Charge- 
Passenger and Resolution 295e, Inter¬ 
national Route Charge-Cargo) so as to 
receive comments in support of or in 
opposition to the Board’s proposed 
disapproval. 

Accordingly , it is ordered, That the 
time provided for submitting comments 
as set forth in Order 71-4-151 shall be 
extended until July 30, 1971. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

[seal] Harry J. Zink. 

Secretary, 

[FR Doc.71-8035 Filed 6-8-71;8:50 am] 


(Docket No. 23473; Order 71-6-25] 

JOYCE EXPEDITING SERVICE, INC. 
Order of Suspension and Investigation 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 4th day of June 1971. 

By tariff revision 1 * 3 filed May 3 and 
marked to become effective June 7, 1971, 
Joyce Expediting Service, Inc. (Joyce), 
an air freight forwarder, proposes to in¬ 
crease its excess valuation charge from 
15 to 30 cents for each $100, or fraction 
thereof, by which the declared value of 
a shipment exceeds 50 cents per pound 
or $50 per shipment, whichever is higher. 
No complaints have been received. 

Most major forwarders currently have 
in effect an excess value charge of 15 
cents per $100 on their domestic traffic. 
Hie Board has suspended, pending in¬ 
vestigation, a number of previous pro¬ 
posals to increase excess valuation 
charges above this level where no show- 
ing has been made that existing excess 
value revenues do not cover the amount 
of claim expense stemming from declara¬ 
tions of excess value.® Joyce has not sub¬ 
mitted any data on the relationship be¬ 
tween its excess value revenues a^d 
losses attributable to declarations of ex¬ 
cess valuation or any other statement 
supporting its proposal. 


1 Tariff CAB No. 1 issued by Joyce Expedit¬ 

ing Service, Inc. 

3 E.g., Order 71-4-53 dated Apr. 9, 197L 
and prior orders cited therein. 


Upon consideration of all relevant 
factors, the Board finds that the pro¬ 
posed excess valuation charges may be 
unjust, unreasonable, unjustly discrimi¬ 
natory, unduly preferential, unduly prej¬ 
udicial or otherwise unlawful, and should 
be investigated. We further conclude that 
the proposed change should be suspended 
pending investigation. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204(a) and 1002 thereof: 

It is ordered , That: 

1. An investigation be instituted to 
determine whether the charge and provi¬ 
sions in Rule No. 110, paragraph 2 on 
Third Revised Page 9 of Joyce Expedit¬ 
ing Service, Inc.’s CAB No. 1, and rules, 
regulations, or practices affecting such 
charge and provisions, are or will be, un¬ 
just, unreasonable, unjustly discrimina¬ 
tory, unduly preferential, unduly pre¬ 
judicial, or otherwise unlawful, and if 
found to be unlawful, to determine and 
prescribe the lawful charge and provi¬ 
sions, and rules, regulations, or practices 
affecting such charge and provisions; 

2. Pending hearing and decision by 
the Board, Rule No. 110, paragraph 2 on 
Third Revised Page 9 of Joyce Expedit¬ 
ing Service, Inc.’s CAB No. 1 is suspended 
and its use deferred to and including Sep¬ 
tember 4, 1971, unless otherwise ordered 
by the Board, and that no changes be 
made therein during the period of sus¬ 
pension except by order or special per¬ 
mission of the Board: 

3. The proceeding herein designated 
as Docket 23473, be assigned for hear¬ 
ing before an examiner of the Board at 
a time and place hereafter to be desig¬ 
nated; and 

4. Copies of this order shall be filed 
with the tariffs and served upon Joyce 
Expediting Service, Inc., who is hereby 
made a party to this proceeding. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

[seal] Harry J. Zink, 

Secretary, 

(FR Doc.71-8038 Filed 6-8-71;8:51 am] 


CIVIL SERVICE COMMISSION 

DEPARTMENT OF COMMERCE 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of § 9.20 of Civil 
Service Rule IX (5 CFR 9.20), the Civil 
Service Commission authorizes the De¬ 
partment of Commerce to fill by non- 
career executive assignment in the ex¬ 
cepted service the position of Director, 
Congressional Affairs, National Oceanic 
and Atomospheric Administration, Office 
of the Administrator. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners . 
[FR Doc.71-7977 Filed 6-8-71;8:45 am] 


DEPARTMENT OF DEFENSE 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of § 9.20 of Civil 
Service Rule IX (5 CFR 9.20), the Civil 
Service Commission authorizes the De¬ 
partment of Defense to fill by noncareer 
executive assignment in the excepted 
service the position of Special Assistant 
for Economic Impacts, Office of the 
Secretary of Defense. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 
(FR Doc.71-7978 Filed 6-8-71;8:45 am] 


DEPARTMENT OF THE INTERIOR 

Notice of Title Change in Noncareer 
Executive Assignment 

By notice of November 17, 1967, F.R. 
Doc. 67-13608, the Civil Service Com¬ 
mission authorized the departments and 
agencies to fill by noncareer executive 
assignment, certain positions removed 
from Schedule C of Civil Service Rule 
VI by 5 CFR 213.3301a on November 17, 
1967. This is notice that the title of one 
such position so authorized to be filled 
by noncareer executive assignment has 
been changed from “Assistant to the 
Secretary (Congressional Liaison)” to 
“Assistant to the Secretary and Director 
of Congressional Liaison.” 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 

(FR Doc.71-7979 Filed 6-8-71;8:45 am] 


EXECUTIVE OFFICER, DISTRICT OF 
COLUMBIA .COURTS 

Manpower Shortage; Notice of Listing 

Under the provisions of 5 U.S.C. sec. 
5723, the Civil Service Commission has 
found, effective May 27, 1971, that there 
is a manpower shortage for the single 
position of Executive Officer of the Dis¬ 
trict of Columbia Courts. 

Assuming other legal requirements 
are met, an appointee to this position 
may be paid for the expense of travel 
and transportation to his first post of 
duty. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 

(FR Doc.71-7980 Filed 6-8-71:8:45 am] 


HIGHWAY SAFETY MANAGEMENT 
SPECIALIST, DEPARTMENT OF 
TRANSPORTATION 

Manpower Shortage; Notice of Listing 

Under the provisions of 5 U.S.C. sec. 
5723, the Civil Service Commission found 
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a manpower shortage on April 26, 1971, 
for the single position of Highway Safety 
Management Specialist, GS-2125-13, 
Highway Safety Programs Office, Region 
IV, Atlanta Regional Office. National 
Highway Traffic Safety Administration, 
Department of Transportation, Atlanta. 
Ga. The finding is self-canceling when 
the position is filled. 

Assuming all other legal requirements 
are met, an appointee to this position 
may be paid for the expense of travel and 
transportation to first post of duty. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 
IFR Doc.71-7981 Piled 6-8-71;8:45 am] 


FEDERAL POWER COMMISSION 

[Docket No. CP71-279J 

CITY OF ANDERSONVILLE, GA., AND 
SOUTH GEORGIA NATURAL GAS CO. 

Notice of Application 

June 2, 1971. 

Take notice that on May 20. 1971, the 
city of Andersonville, Ga. (applicant), 
Andersonville, Ga. 31711, filed in Docket 
No. CP71-279 an application pursuant to 
section 7(a) of the Natural Gas Act for 
an order of the Commission directing 
South Georgia Natural Gas Co. (re¬ 
spondent) to construct facilities and es¬ 
tablish connection of its natural gas 
transportation facilities with facilities 
proposed to be constructed by applicant, 
all as more fully set forth in the applica¬ 
tion which is on file with the Commis¬ 
sion and open to public inspection. 

Applicant states that it obtains its sole 
supply of natural gas from respondent. 
Applicant specifically requests that re¬ 
spondent be directed to construct 1.5 
miles of 3 Vi-inch pipeline and provide a 
new delivery point to applicant at the end 
of this pipeline to enable it to sell natural 
gas to Mullite of America (Mullite), lo¬ 
cated in Sumter County, Ga., on an in¬ 
terruptible basis. 

The estimated cost of the facilities re¬ 
quested herein is $46,920. Applicant states 
that it will reimburse respondent for the 
cost of this construction and that Mullite 
will then reimburse applicant. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before June 22, 
1971, file with the Federal Pow f er Com¬ 
mission, Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the Com¬ 
mission’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be considered 
by it in determining the appropriate ac¬ 
tion to be taken but will not serve to 
make the protestants parties to the pro¬ 
ceeding. Any person wishing to become 
a party to a proceeding or to participate 
as a party in any hearing therein must 


file a petition to intervene in accordance 
with the Commission’s rules. 

Kenneth F. Plumb, 
Acting Secretary . 
[FR Doc.71-8019 Filed 6-8-71:8:49 amj 


[Docket No. CI62-550, etc.) 

BURMAH OIL DEVELOPMENT, INC. 

Notice of Redesignation 

June 3,1971. 

By letters of March 31, 1971, Burmah 
Oil Development, Inc., advised the Com¬ 
mission that its name had been changed 
from Southdown Burmah Oil Co. by 
amendment to its certificate of incor¬ 
poration dated February 12, 1970, and 
filed with the Secretary of State of the 
State of Delaware on February 16, 1970. 

Accordingly, the following certificates 
of public convenience and necessity is¬ 
sued pursuant to section 7(c) of the Nat¬ 
ural Gas Act, proceedings instituted un¬ 
der section 4(e) of the Natural Gas Act, 
and FPC gas rate schedules are redesig¬ 
nated as Burmah Oil Development, Inc.: 


FPC gas rata Certificate Rate proceeding 
schedule docket No. docket No. 


1 .Cl02-661.. R166-100, HI71-738. 

2 ..C162-550.RRJ6-1.W, III 71-738. 


Kenneth F. Plumb, 
Acting Secretary . 

[FR Doc.71-8017 Filed 6-8-71:8:49 ami 


[Dockets Nos. CP71-274, CI71-8191 

LONE STAR GATHERING CO. ET AL. 

Notice of Applications 

June 3,1971. 

Take notice that on May 18,1971, Lone 
Star Gathering Co. (Gathering), Lone 
Star Gas Co. (Lone Star), and Lone Star 
Producing Co. (Producing), each of 301 
South Harwood Street, Dallas, TX 75201, 
filed in Dockets Nos. CP71-274 and CI71- 
819 a joint application pursuant to sec¬ 
tions 7 (c) and (b) of the Natural Gas 
Act for: 

(1) Certificates of public convenience 
and necessity authorizing the construc¬ 
tion, acquisition and operation of facili¬ 
ties and the transportation and sale of 
natural gas; 

(2) Permission and approval to aban¬ 
don certain described facilities; 

(3) An order amending the order is¬ 
sued January 29, 1962, to Lone Star in 
Docket No. G-8763 (27 FPC 179) ; 

all as more fully set forth in the appli¬ 
cation which is on file with the Com¬ 
mission and open for public inspection. 

Applicants state that the application 
has its genesis in a dispute between Lone 
Star and Natural Gas Pipeline Company 
of America (Natural) regarding their re¬ 
spective rights and obligations under a 
service agreement made effective by the 
Commission on December 1, 1961, a dis¬ 


pute engendered by the seriously dimin¬ 
ishing gas supply in the Fox area of 
Oklahoma from which gas has hereto¬ 
fore been produced and sold to Natural 
under the service agreement. Because 
of this situation. Lone Star and Natural 
have worked toward a solution of their 
problems, and as a result, on May 6, 
1971, applicants and Natural have en¬ 
tered into a precedent agreement obli¬ 
gating them to enter into certain concur¬ 
rent agreements contemplating the: 

(1) Assignment by Lone Star to Nat¬ 
ural of certain gas purchase contracts; 

(2) Transportation by Gathering of 
natural gas for the account of Natural; 

(3) Sale by Producing to Natural of 
natural gas produced from the Fashing 
Field, Atascosa County, Tex.; 

(4) Amendment of the December 1. 
1961, service agreement and the termina¬ 
tion of service rendered thereunder by 
December 31, 1971. or sooner; and 

(5) Termination of the existing ex¬ 
change of gas between Lone Star and 
Natural. 

To effectuate such precedent and con¬ 
current agreements. Gathering and Pro¬ 
ducing seek certificates of public con¬ 
venience and necessity authorizing: 

(1) The construction by Gathering of 
three (3) new pipeline segments, aggre¬ 
gating approximately 39.55 miles in 
length, togeher with appurtenant facil¬ 
ities, in Oklahoma and Texas, and the 
acquisition of three (3) existing pipe¬ 
lines approximately 38 miles in length 
and appurtenances by purchase from 
Lone Star in Texas; and the operation 
of the aforesaid facilities for the trans¬ 
portation of 34,332,995 Mcf of natural gas 
annually for the account of Natural on 
a cost of service basis pursuant to an 
agreed form of transportation agree¬ 
ment, and 

(2) The sale by Producing in inter¬ 
state commerce of natural gas produced 
from the Fashing Field to Natural for 
resale, effective January 1, 1972, at an 
initial price of 16 Mi cents per Mcf. 

Lone Star seeks an order of the Com¬ 
mission amending the order issued Janu¬ 
ary 29, 1962, in Docket No. G-8763, so as 
to authorize Lone Star to sell and deliver 
to Natural 20,000,000 Mcf of natural gas 
in 1971. 

Further, Lone Star seeks permission 
and approval to abandon: 

(1) The sale to Natural on Decem¬ 
ber 31,1971, or upon delivery of 20,000,000 
Mcf by it, whichever is earlier, and cer¬ 
tain pipeline, metering and regulating 
facilities by means of which the sale is 
made; 

(2) The exchange, authorized on Sep¬ 
tember 24, 1970, in Docket No. CP71-24, 
of its two-thirds (%) interest in gas re¬ 
serves underlying the Puryear Gas Unit 
in Hemphill County, Tex., with Natural 
pursuant to the terms and conditions of 
an exchange agreement dated July 1, 
1970, inasmuch as Lone Star will no 
longer have any natural gas available to 
continue the exchange by virtue of the 
assignment of these gas reserves to 
Natural; and 
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(3) By sale, the facilities which Gath¬ 
ering proposes to acquire from it in 
Texas as hereinbefore described. Lone 
Star avers that the proposed abandon¬ 
ment of facilities will not result in the 
abandonment or dimunition of natural 
gas service to any customer or lessen the 
public service rendered by it. 

The actual cost of the facilities to be 
constructed by Gathering is $2,415,865, 
and the cost of those to be acquired is 
$868,445, for a total of $3,284,310. Gather¬ 
ing proposes to finance the cost of such 
facilities by selling additional stock to 
its parent, Lone Star. 

The application states that the pro¬ 
posals contained therein for construction 
and transfer of facilities will accomplish 
a rearrangement and realignment which 
will provide Natural with substantial new 
sources of gas supply and permit Lone 
Star to better utilize the remaining re¬ 
serves in the Fox area. Moreover, Pro- 
ducing’s comprehensive program for the 
exploration and development of gas re¬ 
serves will undoubtedly benefit Natural, 
as well as Lone Star’s existing and poten¬ 
tial customers in Texas and Oklahoma, 
as contemplated by the terms and provi¬ 
sions of the precedent agreement. Fur¬ 
ther. the approval of this joint applica¬ 
tion will enable Lone Star and Natural to 
compose their differences and thus allow 
each to plan present and future opera¬ 
tions on a sound ‘and orderly basis to the 
advantage of their respective customers. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before June 21, 
1971, file with the Federal Power Com¬ 
mission. Washington, D.C. 20426. a peti¬ 
tion to intervene or a protest in accord¬ 
ance with the requirements of the 
Commission’s rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
<18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file 
a petition to intervene in accordance 
with the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificates and permission and ap¬ 
proval for the proposed abandonment 
are required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the Com¬ 
mission on its own motion believes that a 
formal hearing is required, further no¬ 
tice of such hearing will be duly given. 

Under the procedure herein provided 


for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Acting Secretary. 

[PR Doc.71-8018 Piled 6-8-71 ;8:49 amj 


[Docket No. CP71-287| 

DELHI GAS PIPELINE CORP. 

Notice of Application 

June 8. 1971. 

Take notice that on June 2, 1971. Delhi 
Gas Pipeline Corp. (applicant). Fidelity 
Union Tower Building. Dallas TX 75201, 
filed in Docket No. CP71-287 an applica¬ 
tion pursuant to section 7(c) of the Natu¬ 
ral Gas Act for a certificate of public 
convenience and necessity authorizing 
the operation of existing facilities for the 
transportation and sale of natural gas. 
for a limited term, to Texas Eastern 
Transmission Corp. (Texas Eastern), all 
as more fully set forth in the application 
which is on file with the Commission and 
open to public inspection. 

Applicant states that it has been ad¬ 
vised by Texas Eastern of a need for ad¬ 
ditional volumes of natural gas to meet 
existing contractual requirements. Spe¬ 
cifically, applicant seeks a limited au¬ 
thorization with pregranted abandon¬ 
ment, to sell up to 16,000 Mcf of natural 
gas per day to Texas Eastern for a period 
of 1 year beginning on the date of Com¬ 
mission authorization. Applicant states 
-that the selling price for the sales pro¬ 
posed herein will be 35 cents per Mcf. 

Applicant also states that it is exempt 
from regulation by the Federal Power 
Commission under the provisions of sec¬ 
tion 1 (c) of the Natural Gas Act and pro¬ 
poses tills sale for resale of natural gas 
in interstate commerce subject to the 
following conditions: 

(1) The certificate issued herein be 
limited to authorization of the proposed 
sale to Texas Eastern and facilities 
necessary to make such sale; 

(2) The Commission waive its account¬ 
ing and other reporting requirements 
with respect to applicant for the term of 
the limited-term certificate sought here¬ 
in. Applicant will be willing to report the 
volumes sold to Texas Eastern pursuant 
to the requested authorization. 

(3) The jurisdictional status of the 
facilities and operations of independent 
producers and other suppliers from whom 
applicant purchases gas and the sales by 
such independent producers and other 
suppliers be not affected during the term 
of the limited-term certificate; 

(4) With the exception of the sale to 
be certificated herein, all of applicant’s 
existing facilities, its operation of such 
facilities, and its sales from its system are 
and will continue to be exempt from 
Commission regulation, and the non- 
jurisdictional status of all of applicant’s 
existing and proposed purchases of natu¬ 
ral gas, and the non jurisdictional status 
of applicant’s existing sales from its 
system w'ill not be rendered jurisdictional 
or otherwise affected by Commission 


regulation by the certificate issued for 
the sale contemplated herein. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions to 
intervene. Therefore, any person desir¬ 
ing to be heard or to make any protest 
with reference to said application should 
on or before June 18, 1971, file with the 
Federal Power Commission. Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the require¬ 
ments of the Commission’s rules of prac¬ 
tice and procedure (18 CFR 1.8 or 1.10) 
and the regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to par¬ 
ticipate as a party in any hearing there¬ 
in must file a petition to intervene in ac¬ 
cordance with the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission’s rules of practice and procedure, 
a hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required herein, 
if the Commission on its own review' of 
the matter finds that a grant of the cer¬ 
tificate is required by the public conven¬ 
ience and necessity. If a petition for leave 
to intervene is timely filed, or if the Com¬ 
mission on its own motion believes that 
a formal hearing is required, further 
notice of such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or be 
represented at the hearing. 

Kenneth F. Plumb, 
Acting Secretary . 

IFR Doc.71-8143 Piled 8-8-71:9:49 am| 

FEDERAL RESERVE SYSTEM 

ATLANTIC BANCORPORATION 
Notice of Application for Approval of 

Acquisition of Shares of Bank 

Notice is hereby given that application 
has been made, pursuant to section 3(a) 
(3) of the Bank Holding Company Act 
of 1956 (12 U.S.C. 1842(a)(3)). by At¬ 
lantic Bancorporation, which is a bank 
holding company located in Jacksonville. 
Fla., for prior approval by the Board of 
Governors of the acquisition by appli¬ 
cant of not less than 52 percent of the 
voting shares of Gainesville Atlantic 
Bank. Gainesville, Fla., a proposed new 
bank. 

Section 3(c) of the Act provides that 
the Board shall not approve: 

(D Any acquisition or merger or con¬ 
solidation under section 3 which would 
result in a monopoly, or which wculd be 
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in furtherance of any combination or 
conspiracy to monopolize or to attempt 
to monopolize the business of banking in 
any part of the United States, or 

(2) Any other proposed acquisition or 
merger or consolidation under section 3 
v. hose effect in any section of the coun¬ 
try may be substantially to lessen com¬ 
petition, orto tend to create a monopoly, 
or which in any other manner would be 
in restraint of trade, unless the Board 
finds that the anticompetitive effects of 
the proposed transaction are clearly out¬ 
weighed in the public interest by the 
probable effect of the transaction in 
meeting the convenience and needs of 
the community to be served. 

Section 3(c) further provides that, in 
every case, the Board shall take into con¬ 
sideration the financial and managerial 
resources and future prospects of the 
company or companies and the banks 
concerned, and the convenience and 
needs of the community to be served. 

Not later than thirty (30) days after 
the publication of this notice in the Fed¬ 
eral Reglster, comments and views re¬ 
garding the proposed acquisition may be 
filed with the Board. Communications 
should be addressed to the Secretary, 
Board of Governors of the Federal Re¬ 
serve System, Washington, DC 20551. The 
application may be inspected at the 
office of the Board of Governors or the 
Federal Reserve Bank of Atlanta. 

By order of the Board of Governors, 
June 3, 1971. 

I seal] Kenneth A. Kenyon, 

Deputy Secretary. 

(FR Doc.71-7982 Filed 6-8-71 ;8:46 am] * 


FIRST AMERICAN NATIONAL CORP. 

Order Approving Action To Become 
Bank Holding Company 

In the matter of the application of 
First American National Corp., Nashville. 
Tenn., for approval of action to become a 
bank holding company. 

There has come before the Board of 
Governors, pursuant to section 3(a)(1) 
of the Bank Holding Company Act of 
1956 (12 U.S.C. 1842(a)(1)) and § 222.3 
(a) of Federal Reserve Regulation Y (12 
CFR 222.3(a)), an application by First 
American National Corp., Nashville, 
Tenn. (Applicant), for the Board's prior 
approval of action whereby Applicant 
would become a bank holding company 
through the acquisition of 100 percent of 
the voting shares (less directors’ quali¬ 
fying shares) of the successor by merger 
to First American National Bank of 
Nashville, Nashville, Tenn. (Bank), and 
a nonoperating bank. The nonoperating 
bank has significance only as a means of 
acquiring all of the shares of the bank 
to be merged into it; the proposal is 
therefore treated herein as one to acquire 
•shares of Bank. 

As required by section 3(b) of the 
Act, the Board gave written notice of re¬ 
ceipt of the application to the Comptrol¬ 
ler of the Currency and requested his 


views and recommendation. The Comp¬ 
troller offered no objection to approval 
of the application. 

Notice of receipt of the application was 
published in the Federal Register on 
April 20. 1971 (36 F.R. 7487). providing 
an opportunity for interested persons to 
submit comments and views with respect 
to the proposal. A copy of the application 
was forwarded to the U.S. Department of 
Justice for its consideration. Time for 
filing comments and views has expired, 
and all those received have been con¬ 
sidered by the Board. 

The Board has considered the applica¬ 
tion in the light of the factors set forth 
in section 3(c) of the Act, including the 
effect of the proposed acquisition on com¬ 
petition, the financial and managerial 
resources and future prospects of the 
Applicant and the bank concerned, and 
the convenience and needs of the com¬ 
munities to be served, and finds that: 

Applicant is a nonoperating corpora¬ 
tion formed for the purpose of acquiring 
Bank ($565.9 million deposits). (All 
banking data are as of June 30, 1970, and 
reflect holding company approvals and 
acquisitions to date.) Upon consumma¬ 
tion of the proposal Applicant will as¬ 
sume Bank’s present position as the 
State’s third largest banking organiza¬ 
tion with 8.5 percent of total deposits in 
the State. As Applicant has no present 
operations or subsidiaries, consummation 
of the proposal would eliminate neither 
existing nor potential competition. 
Neither does it appear that there would 
be adverse effects on any bank in the 
area involved. 

The financial and managerial resources 
and prospects of Bank are generally satis¬ 
factory, as would be those of Applicant 
upon approval. Consummation of the 
proposal would have no immediate effect 
on the convenience and needs of the com¬ 
munity involved. Considerations under 
these factors are consistent with ap¬ 
proval. It is the Board’s judgment that 
consummation of the proposal would be 
in the public interest and that the ap¬ 
plication should be approved. 

It is hereby ordered. For the reasons 
summarized above, that said application 
be and hereby is approved: Provided , 
That the acquisition so approved shall 
not be consummated (ft) before the 30th 
calendar day following the date of this 
order or (b) later than 3 months after 
the date of this order, unless such period 
is extended for good cause by the Board, 
or by the Federal Reserve Bank of At¬ 
lanta pursuant to delegated authority. 

By order of the Board of Governors,’ 
June 3, 1971. 

I seal] Kenneth A. Kenyon, 

Deputy Secretary. 

| FR Doc.71-7984 Filed 6-8-71:8:46 am | 


Noting for this action: Chairman Burns 
and Governors Robertson, Mitchell, Daane, 
Malsel, and Sherrill. Absent and not voting: 
Governor Brimmer. 


FIRST VIRGINIA BANKSHARES CORP. 

Notice of Application for Approval of 
Acquisition of Shares of Bank 

Notice is hereby given that applica¬ 
tion has been made, pursuant to section 
3(a)(3) of the Bank Holding Company 
Act of 1956 (12 UB.C. 1842(a)(3)). by 
First Virginia Bankshares Corp., which is 
a bank holding company located in Ar¬ 
lington, Va., for prior approval by the 
Board of Governors of the acquisition 
by applicant of 80 percent or more of 
the voting shares of the successor by 
merger to Bank of Bland County, Bland, 
Va. 

Section 3(c) of the Act provides that 
the Board shall not approve: 

(1) Any acquisition or merger or con¬ 
solidation under section 3 which would 
result in a monopoly, or which would be 
in furtherance of any combination or 
conspiracy to monopolize or to attempt 
to monopolize the business of banking in 
any part of the United States, or 

(2) Any other proposed acquisition or 
merger or consolidation under section 3 
whose effect in any section of the coun¬ 
try may be substantially to lessen com¬ 
petition. or to tend to create a monopoly, 
or which in any other manner would be 
in restraint of trade, unless the Board 
finds that the anticompetitive effects 
of the proposed transaction are clearly 
outweighed in the public interest by the 
probable effect of the transaction in 
meeting the convenience and needs of the 
community to be served. 

Section 3(c) further provides that, in 
every case, the- Board shall take into 
consideration the financial and man¬ 
agerial resources and future prospects 
of the company or companies and the 
banks concerned, and the convenience 
and needs of the community to be served. 

Not later than thirty (30) days after 
the publication of this notice in the 
Federal Register, comments and views 
regarding the proposed acquisition may 
be filed with the Board. Communications 
should be addressed to the Secretary, 
Board of Governors of the Federal Re¬ 
serve System, Washington, D.C. 20551. 
The application may be inspected at the 
office of the Board of Governors or the 
Federal Reserve Bank of Richmond. 

By order of the Board of Governors, 
June 3, 1971. 

[seal] Kenneth A. Kenyon, 
Deputy Secretary. 

|FR Doc.71-7983 Filed 6-8-71:8:46 am) 


HAMILTON BANCSHARES, INC. 

Notice of Application for Approval of 
Acquisition of Shares of Bank 

Notice is hereby given that applica¬ 
tion has been made, pursuant to section 
3(a)(3) of the Bank Holding Company 
Act of 1956 (12 U.S.C. 1842(a)(3)), by 
Hamilton Bancshares, Inc., which is a 


No. ill—Pt. I- 


FEDERAL REGISTER, VOL. 36, NO. 111—WEDNESDAY, JUNE 9, 1971 









11128 


NOTICES 


bank holding company located in Chat¬ 
tanooga, Tennessee, for prior approval 
by the Board of Governors of the acquisi¬ 
tion by applicant of 90.5 percent or more 
of the voting shares of The First Na¬ 
tional Bank of Polk County, Copperhill, 
Tenn. 

Section 3(c) of the Act provides that 
the Board shall not approve: 

(1) Any acqusition or merger or con¬ 
solidation under section 3 which would 
result in a monopoly, or which would be 
in furtherance of any combination or 
conspiracy to monopolize or to attempt 
to monopolize the business of banking in 
any part of the United States, or 

(2) Any other proposed acqusition or 
merger or consolidation under section 3 
whose effect in any section of the coun¬ 
try may be substantially to lessen com¬ 
petition, or to tend to create a monopoly, 
or which in any other manner would be 
in restraint of trade, unless the Board 
finds that the anticompetitive effects of 
the proposed transaction are clearly out¬ 
weighed in the public interest by the 
probable effect of the transaction in 
meeting the convenience and needs of 
the community to be served. 

Section 3(c) further provides that, in 
every case, the Board shall take into 
consideration the financial and mana¬ 
gerial resources and future prospects of 
the company or companies and the banks 
concerned, and the convenience and 
needs of the community to be served. 

Not later than thirty (30) days after 
the publication of this notice in the Fed¬ 
eral Register, comments and views re¬ 
garding the proposed acqusition may be 
filed with the Board. Communications 
should be addressed to the Secretary, 
Board of Governors of the Federal Re¬ 
serve System, Washington. D.C. 20551. 
The application may be inspected at the 
office of the Board of Governors or the 
Federal Reserve Bank of Atlanta. 

By order of the Board of Governors, 
June 3, 1971. 

Tseal] Kenneth A. Kenyon, 

Deputy Secretary. 

|FR Doc.71-7985 Filed 6-8-71:8:46 am) 

INTERIM COMPLIANCE PANEL 
(COAL MINE HEALTH AND 
SAFETY) 

MARGARET PEERLESS COAL CO. 

Applications for Renewal Permits; 

Notice of Opportunity for Public 

Hearing 


ICP Permit No. 3059 001 (Wilcox Continuous 
Miner & Bridge. Ser. No. 298). 

ICP Permit No. 3059 002 (Wilcox Universal 
Advance Conveyor, Ser. No. 143). 

ICP Permit No. 3059 003 (Jeffrey Room Con¬ 
veyor, Ser. No. 1). 

ICP Permit No. 3059 004 (Wilcox Continuous 
Miner & Bridge. Ser. No. 285). 

ICP Permit No. 3059 005 (Wilcox Room Belt 
Conveyor. Ser. No. 1). 

ICP Permit No. 3059 006 (Wilcox Universal 
Advance Conveyor, Ser. No. 130). 

ICP Permit No. 3059 008 (Wilcox Roof Bolter, 
Ser. No. 2016). 

ICP Permit No. 3059 009 (Wilcox Roof Bolter, 
Ser. No. 2019). 

ICP Permit No. 3059 010 (Wilcox Roof Bolter, 
Ser. No. 2037). 

ICP Permit No. 3059 012 (Wilcox Roof Bolter, 
Ser. No. 2040). 

ICP Permit No. 3059 013 (Kersey Mine Trac¬ 
tor, Ser. No. 6424). 

ICP Permit No. 3059 014 (Pemco Mine Tractor, 
Ser. No. TAC-1001). 

ICP Permit No. 3059 015 (S & S Mine Tractor, 
Ser. No. 160-13). 

ICP Permit No. 3059 016 (S & S Conveyor 
Trailer, Ser. No. CT-328). 

ICP Permit No. 3059 022 (Shopmade Goat- 
Boss Car, Ser. No. 1). 

ICP Permit No. 3059 029 (Shopmade Goat- 
Boss Car, Ser. No. 2). 

In accordance with the provisions of 
section 305(a)(7) of the Federal Coal 
Mine Health and Safety Act of 1969 (83 
Stat. 742, et seq.. Public Law 91-173), 
notice is hereby given that requests for 
public hearing as to an application for 
renewal may be filed within 15 days after 
publication of this notice. Requests for 
public hearing m ust b e completed in ac¬ 
cordance with 30 CFR Part 505 (35 F.R. 
11296, July 15, 1970), copies of which 
may be obtained from the Panel on 
request. 

Copies of renewal applications are 
available for inspection and requests for 
public hearing may be filed in the office of 
the Correspondence Control Officer, In¬ 
terim Compliance Panel, Eighth Floor, 
1730 K Street NW. f Washington, DC 
20006. 

George A. Hornbeck, 

Chairman, 

Interim Compliance Panel. 
June 3, 1971. 

[FR Doc.71-8000 Filed 6-8-71:8:47 am) 


PEERLESS EAGLE COAL CO. 

Applications for Renewal Permits; 
Notice of Opportunity for Public 
Hearing 

Applications for Renewal Permits for 
Noncompliance with the Electric Face 
Equipment Standard specified in the 
Federal Coal Mine Health and Safety 
Act of 1969 have been received as 
follows: 


ICP Permit No. 3063 004 (Galls Roof Drill, 
Ser. No. 3004701587). 

ICP Permit No. 3063 005 (Galls Roof Drill, 
Ser. No. 3083391). 

ICP Permit No. 3063 006 (Galls Roof Drill, 
Ser. No. 3035707). 

ICP Permit No. 3063 008 (Joy Loader, Ser. 
No. 8663). 

ICP Permit No. 3063 009 (Joy Shuttle Car, 
Ser. No. ET9032). 

ICP Permit No. 3063 010 (Joy Loader, Ser. 
No. 8664). 

ICP Permit No. 3063 011 (Joy Loader. Ser. 
No. 8872). 

ICP Permit No. 3063 013 (Joy Shuttle Car, 
Ser. No. ET9033). 

ICP Permit No. 3063 015 (Joy Shuttle Car, 
Ser. No. ET8446). 

ICP Permit No. 3063 016 (Joy Shuttle Car, 
Ser. No. ET7702). 

ICP Permit No. 3063 017 (Kersey Mine Trac¬ 
tor, Ser. No. 6013). 

ICP Permit No. 3063 018 (Kersey Mine Trac¬ 
tor. Ser. No. 6761). 

ICP Permit No. 3063 019 (Joy Shuttle Car. 
Ser. No. ET7734). 

ICP Permit No. 3063 020 (Joy Coal Cutter. 
Ser. No. 15452). 

ICP Permit No. 3063 021 (Shop Built Coal 
Drill, Ser. No. Co. No. 3 Coal Drill). 

ICP Permit No. 3063 022 (Shop Built Coal 
Drill, Ser. No. Co. No. 2 Coal Drill). 

ICP Permit No. 3063 023 (Shop Built Coal 
Drill, Ser. No. Co. No. 1 Coal Drill). 

ICP Permit No. 3063 024 (Shop Built Coal 
DrUl, Ser. No. Co. No. 4 Coal Drill). 

In accordance with the provisions of 
section 305(a)(7) of the Federal Coal 
Mine Health and Safety Act of 1969 (83 
Stat. 742, et seq.. Public Law 91-173), 
notice is hereby given that requests for 
public hearing as to an application for 
renewal may be filed within 15 days after 
publication of this notice. Requests for 
public hearing must be completed in 
accordance with 30 CFR Part 505 (35 
F.R. 11296, July 15. 1970), copies cf 
which may be obtained from the Panel 
on request. 

Copies of renewal applications are 
available for inspection and requests for 
public hearing may be filed in the office 
of the Correspondence Control Officer, 
Interim Compliance Panel, Eighth 
Floor, 1730 K Street NW.. Washington, 
D.C. 20006. 

George A. Hornbeck, 
Chairman, 

Interim Compliance Panel. 
June 3,1971. 

(FR Doc.71-8003 Filed 6-8-71:8:48 ami 


PEERLESS EAGLE COAL CO. ET AL. 
Applications for Renewal Permits; 
Notice of Opportunity for Public 
Hearing 

Applications for Renewal Permits for 
Noncompliance with the Electric Face 
Equipment Standard specified in the 
Federal Coal Mine Health and Safety 
Act of 1969 have been received as follows: 

(1) ICP Docket No. 3062 000, Peerless Eagle 
Coal Co., Mine No. 2A, USBM ID No. 46 
01616 0, Summersvllle, Nicholas County, 
W. Va.: 

ICP Permit No. 3062 001 (S & S Machinery 
Mine Tractor, Ser. No. 4-4^-66-2654). 


Applications for Renewal Permits for 
Noncompliance with the Electric Face 
Equipment Standard specified in the 
Federal Coal Mine Health and Safety Act 
of 1969 have been received as follows: 

(1) ICP Docket No. 3059 000. Margaret 
Peerless Coal Co.. Mine No. 2, USBM ID No. 
46 01735 0, Summersvllle, Nicholas County, 
W. Va.: 


(1) ICP Docket No. 3063 000, Peerless Eagle 
Coal Co.. Mine No. 1, USBM ID No. 46 01476 
0, Summersvllle, Nicholas County, W. Va.: 
ICP Permit No. 3063 001 (Joy Coal Cutter, 
Ser. No. 15865). 

ICP Permit No. 3063 002 (Joy Coal Cutter, 
Ser. No. 15917). 

ICP Permit No. 3063 003 (Joy Coal Cutter, 
Ser. No. 15307). 
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ICP Permit No. 3062 003 (Joy Coal Cutter, 
Ser. No. 15360). 

ICP Permit No. 3062 004 (Galls Roof Drill, 
Ser. No. 3026868). 

ICP Permit No. 3062 005 (Joy Loader, Ser. No. 
8871). 

ICP Permit No. 3062 006 (Shop Built Coal 
Drill, Ser. No. Co. No. 5). 

(2) ICP Docket No. 3080 000, Imperial 
Smokeless Coal Co., Quinwood No. 7 Mine, 
USBM ID No. 46 01474 0, Lelvasy, Nicholas 
County, W. Va.: 

ICP Permit No. 3080 001 (Joy Loader Ser. No. 
9245). 

ICP Permit No. 3080 007 (Joy Cutting Ma¬ 
chine, Ser. No. 17541). 

ICP Permit No. 3080 013 (Galls Roof DrlU 
Ser. No. 3026863). 

ICP Permit No. 3080 020 (Joy Shuttle Car, Ser. 
No. ET8690). 

ICP Permit No. 3080 025 (Joy Shuttle Car. 
Ser. No. ET8691). 

(3) ICP Docket No. 3082 000, Imperial 
Coal Co., Imperial Mine, USBM ID No. 05 
00306 0, Erie, Weld County, Colo.: 

ICP Permit No. 3082 001 (Joy Manufacturing 
Co. Continuous Miner, Ser. No. JM256). 

ICP Permit No. 3082 002 (Joy Manufacturing 
Co. Continuous Miner. Ser. No. JM 254). 
ICP Permit No. 3082 003 (Joy Manufacturing 
Co. Loading Machine, Ser. No. 2832). 

ICP Permit No. 3082 004 (Joy Manufacturing 
Co. Loading Machine, Ser. No. 2471). 

ICP Permit No. 3082 005 (Joy Manufacturing 
Co. Shuttle Car, Ser. No. ET2731). 

ICP Permit No. 3082 006 (Joy Manufacturing 
Co. Shuttle Car, Ser. No. ET2722). 

In accordance with the provisions of 
section 305(a)(7) of the Federal Coal 
Mine Health and Safety Act of 1969 
(83 Stat. 742, et seq.. Public Law 91-173), 
notice is hereby given that requests for 
public hearing as to an application for 
renewal may be filed within 15 days after 
publication of this notice. Requests for 
public hearing must be completed in ac¬ 
cordance with 30 CFR Part 505 (35 F. R. 
11296, July 15, 1970), copies of which 
may be obtained from the Panel on re¬ 
quest. 

Copies of renewal applications are 
available for inspection and requests for 
public hearing may be filed in the office 
of the Correspondence Control Officer, 
Interim Compliance Panel, Eighth Floor. 
1730 K Street NW., Washington, DC 
20006. 

George’A. Hornbeck, 

Chairman , 

Interim Compliance Panel. 

June 3,1971. 

| PR Doc.71-6002 Piled 6-8-71:8:48 ami 


PREMIUM COAL CO. 

Applications for Renewal Permits; 
Notice of Opportunity for Public 
Hearing 

Applications for Renewal Permits for 
Noncompliance with the Electric Face 
Equipment Standard specified in the 
Federal Coal Mine Health and Safety 
Act of 1969 have been received as follows: 

ICP Docket No. 3096 000, Premium Coal Co., 
Mine No. 12, USBM ID No. 44 01752 0. Big 
Rock, Buchanan County, Va.: 

ICP Docket No. 3096 001 (Joy Loader, Ser. 
No. 6887). 

ICP Docket No. 3096 002 (Joy Loader, Ser. 
No. 8540). 


NOTICES 

ICP Docket No. 3096 003 (Joy Loader, Ser. 
No. 8503). 

ICP Docket No. 3096 004 (Joy Cutter,' Ser. No. 
15996). 

ICP Docket No. 3096 005 (Royal Cutter, Ser. 
No. 5). 

ICP Docket No. 3096 006 (Royal Roof Bolter, 
Ser. No. 6). 

ICP Docket No. 3096 007 (Galls Roof Bolter, 
Ser. No. 2-C12194). 

ICP Docket No. 3096 008 (Mine Safety Rock 
Duster. Ser. No. 1-33487T10). 

ICP Docket No. 3096 009 (Shopmade Hy¬ 
draulic Drill, Ser. No. 9). 

ICP Docket No. 3096 012 (Mescher 3-wheel 
Tractor, Ser. No. 12). 

ICP Docket No. 3096 013 (Mescher 3-wheel 
Tractor, Ser. No. 13). 

ICP Docket No. 3096 014 (Mescher 3-wheel 
Tractor, Ser. No. 14). 

ICP Docket No. 3096 015 (Mescher 3-wheel 
Tractor, Ser. No. 15). 

ICP Docket No. 3096 016 (Bailey 3-wheel 
Tractor, Ser. No. 16). 

ICP Docket No. 3096 017 (Bailey 3-wheel 
Tractor, Ser. No. 17). 

ICP Docket No. 3096 018 (Bailey 3-wheel 
Tractor, Ser. No. 18). 

ICP Docket No. 3096 019 (S&S Machinery 3- 
wheel Tractor, Ser. No. 19). 

ICP Docket No. 3096 020 (S&S Machinery 3- 
wheel Tractor, Ser. No. 81463). 

ICP Docket No. 3096 021 (Mescher 4-wheel 
Tractor, Ser. No. 21). 

In accordance with the provisions of 
section 305(a)(7) of the Federal Coal 
Mine Health and Safety Act of 1969 (83 
Stat. 742, et seq., Public Law 91-173), 
notice is hereby given that requests for 
public hearing as to an application for 
renewal may be filed within 15 days 
after publication of this notice. Requests 
for public hearing must be completed 
in accordance with 30 CFR Part 505 
(35 F.R. 11296, July 15. 1970), copies 
of which may be obtained from the Panel 
on request. 

Copies of renewal applications are 
available for inspection and requests for 
public hearing may be filed in the office 
of the Correspondence Control Officer, 
Interim Compliance Panel, Eighth Floor, 
1730 K Street NW., Washington, DC 
20006. 

George A. Hornbeck, 
Chairman, 

Interim Compliance Panel. 
June 3,1971. 

|FR Doc.71-8001 Filed 6-8-71:8:47 am| 


SMALL BUSINESS 
ADMINISTRATION 

| Delegation of Authority No. 30, Rev. 13; 
Arndt. 21 

BRANCH MANAGERS ET AL. 

Delegation of Authority To Conduct 
Program Activities in Field Offices 

Delegation of Authority No. 30 (Re¬ 
vision 13) (36 F.R. 5881), as amended 
(36 F.R. 7625), is hereby further 
amended by revising Part I, section A, 
paragraphs l.k, 1.1, and 3, section 
B, l.a, 3, and 5; Part n, section B, 1, and 
3; and Part IV, section B, l.b, 2.b, and 
3.b; and by adding Part HI, section A, 
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paragraphs l.b, and 2.h, section D, l.c(2) 
and 2.i; Part V, section A, l.b(2>(d) 
and 3.1, section B, 1.1, 3.k, 3.1, and 4.m; 
and Part VTI, section A, l.b(2), and sec¬ 
tion B, l.c(7), and l.d(2), to read as 
follows: 

Part I—Financing Program 

Section A. Loan Approval Author¬ 
ity —1. Small Business Act section 7(a) 
loans. To approve or decline business 
loans not exceeding the following 
amounts (SBA share): 

***** 

k. Branch Manager, Marquette. Mich., 
Branch Office, $100,000. 

l. Branch Manager, Milwaukee, Wis., 
Branch Office, $100,000. 


3. Displaced business and other eco¬ 
nomic injury loans, a. To decline dis¬ 
placed business loans, coal mine health 
and safety loans, consumer protection 
loans (meat, egg, poultry), and eco¬ 
nomic injury disaster loans in connec¬ 
tion with declarations made by the 
Secretary of Agriculture for natural dis¬ 
asters in any amount and to approve 
such loans up to the following amounts 
(SBA share): 

* * ♦ * * 

b. To approve or decline displaced 
business loans, coal mine health and 
safety loans, consumer protection loans 
(meat, egg, poultry), and economic in¬ 
jury disaster loans in connection with 
declarations made by the Secretary of 
Agriculture for natural disasters up to 
the following amounts (SBA share): 

• • • * * 

(9) Branch Manager, Marquette, Mich., 
Branch Office. $100,000. 

(10) Branch Manager, Milwaukee, Wls., 
Branch Office, $100,000. 

Sec. B. Other financing authority . l.a. 
To enter into business, economic oppor¬ 
tunity, disaster, displaced business, con¬ 
sumer protection (meat, egg, poultry), 
and coal mine health and safety loan 
participation agreements with banks: 

♦ • • * * 

3. To cancel, reinstate, modify, and 
amend authorizations: 

a. For business, economic, opportu¬ 
nity, disaster, displaced business, con¬ 
sumer protection (meat, egg, poultry), 
and coal mine health and safety loans: 

* * * * * 

(8) Branch Manager. Milwaukee, Wis., 
Branch Office. 

b. For fully undisbursed business, eco¬ 
nomic opportunity, disaster, displaced 
business, consumer protection (meat, egg, 
poultry), and coal mine health and 
safety loans: 

(1) Chief and Assistant Chief, Re¬ 
gional Financing Division. 

(2) Regional Supervisory Loan Officer. 

(3) Chief, District Financing Division. 

(4) District Supervisory Loan Officer, 
if assigned. 

(5) Branch Supervisory Loan Officer, 
if assigned, Fairbanks, Alaska, Branch 
Office. 
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c. For business, economic opportunity, 
disaster, displaced business, consumer 
protection (meat, egg, poultry), and coal 
mine health and safety loans personally 
approved under delegated authority: 

• • • • ♦ 

5.a. To extend the disbursement pe¬ 
riod on all loan authorizations: 

• • • • • 

(9) Branch Manager, Milwaukee, Wis., 
Branch Office. 

b. To extend the disbursement period 
on all loan authorizations on loans fully 
undisbursed: 

(1) Chiefs and Assistant Chief, Re¬ 
gional Financing Division. 

(2) Regional Supervisory Loan Officer. 

(3) Loan Officer, Regional Financing 
Division. 

(4) Chief, District Financing Division. 

(5) District Supervisory Loan Officer, 
if assigned. 

( 6 ) Loan Officer, District Financing 
Division. 

(7) Branch Supervisory Loan Officer, 
if assigned, Fairbanks, Alaska, Branch 
Office. 

( 8 ) Branch Supervisory Loan Officer, 
if assigned, Gulfport, Miss., Branch 
Office. 

* • • • * 

Part n—C ommunity Economic 
Development (CED) Program 


Sec. B. Other 501 and 502 authority. 

l.a. To extend the disbursement period 
on sections 501 and 502 loan authoriza¬ 
tions: 

• # • • • 

(5) Branch Manager, Milwaukee. Wis., 
Branch Office. 

b. To extend the disbursement period 
on fully undisbursed sections 501 and 502 
loans: 

(1) Chief, Regional CED Division. 

(2) Economic Development Special¬ 
ists, Regional CED Division. 

(3) Chief, District CED Division. 

(4) Economic Development Special¬ 
ists, District CED Division. 

♦ • • • • 

3.a. To cancel, reinstate, modify, and 
amend authorizations for sections 501 
and 502 loans: 

• • • • • 

(5) Branch Manager, Milwaukee, Wis., 

Branch Office. ' 

b. To cancel, reinstate, modify, and 
amend authorizations for fully undis- 
bursed sections 501 and 502 loans: 

(1) Chief, Regional CED Division. 

(2> Economic Development Special¬ 
ists. Regional CED Division. 

(3) Chief, District CED Division. 

(4) Economic Development Special¬ 
ists, District CED Division. 

• • • • • 

Part III —Loan Administration (LA) 
Program 

Section A. Loan administration , serv¬ 
icing, collection , and liquidation au¬ 
thority. 1. • • • 

b. * • • 


(4) Supervisory Loan Officer, Branch 
LA Division, Gulfport, Miss., Branch 
Office. 

2. • • • 

h. Supervisory Loan Officer, Branch 

LA Division, Gulfport, Miss., Branch 

Office. 

• • • • • 

Sec. D. Lease guarantee administra¬ 
tion and servicing authority . 1 . * • * 

c. • • • 

(2) Supervisory Loan Officer, Branch 
LA Division, Gulfport, Miss., Branch 

Office. 

2. • • • 

i. Supervisory Loan Officer, Branch 

LA Division, Gulfport, Miss., Branch 

Office. 

Part IV— Procurement and Management 
Assistance 

• * * * • 

Sec. B. Section 8(a) contracting 
authority. 1 . • • • 

b. Chief, Regional PM A Division, $100,000. 

2 . • • * 

b. Chief, Regional PMA Division. 

3. • • • 

b. Chief, Regional PMA Division, $100,000. 

• • • • • 

Part V—Legal Services 

Section A. Authority to conduct 
litigation activities. 1 . • * * 

b. * • • 

( 2 ) • • • 

(d) Branch Counsel, Gulfport. Miss., 
Branch Office. 

• • • * • 

3 . • • • 

1. Branch Counsel, Gulfport, Miss., 
Branch Office. 

Sec. B. Loan closing authority. 1. • • • 

1. Branch Counsel, Gulfport, Miss., 
Branch Office. 

• • ♦ • * 

3. • • * 

k. Branch Manager, Gulfport, Miss., 
Branch Office. 

l. Branch Counsel, Gulfport, Miss., 
Branch Office. 

4 • • • 

m. Branch Counsel, Gulfport, Miss., 
Branch Office. 

• • • * * 

Part VII— Eligibility and Size 
Determinations 

Section A. Eligibility determinations. 
1 . • * • 

b. In accordance with Small Business 
Administration standards and policies, to 
determine eligibility of applicants for as¬ 
sistance under the sections 501 and 502 
loan programs of the Agency: 

+ + • * # 

(2) Chief, District CED Division. 

• • » * • 

Sec. B. Size determinations. 1. • • ♦ 

c. To make initial size determinations 
in all cases within the meaning of the 
Small Business Size Standards Regula¬ 
tions, as amended, except sections 501 


and 502 loans, and further to make prod¬ 
uct classification decisions for financing 
purposes only: 

• • • • • 

(7) Regional Supervisory Loan Officer. 

d. To make initial size determinations 
in all sections 501 and 502 loans writhin 
the meaning of the Small Business Size 
Standards Regulations, as amended, and 
further, to make product classification 
decisions for sections 501 and 502 loans 
only. 

• • • * • 

(2) Chief, District CED Division. 


Effective Dates: 

Part I, section A, paragraphs l.k. 

and 1.1-- 3- 1-71 

Paragraph 3- 3-26-71 

except 3.b (9) and (10)_ 3- 1-71 

Section B, paragraphs l.a. and 

3 . 3-2671 

except 3.a(8) and 3.b (1)- 

(5).. 3- 1-71 

5.a(9) and 5.b (l)-(7)- 3- 1-71 

5.b(8) .. 3-12-71 

Part U. section B, paragraphs l 

and 3.-. 3- 1-71 

Part III. section A. paragraphs 

1. b and 2Ji, and section D, l.c 

(2) and 2.1 . 3-12-71 

Part IV, section B, paragraphs l.b, 

2. b, and 3.b___— 4-14-71 

Part V, section A. paragraphs l.b 

(2) (d) and 3.1, section B, 1J, 

3. k, 3.1, and 4.m- 3-12-71 

Part VII, section A, paragraph l.b 

(2). and section B, l.c(7) and 
l.d(2) _ 4-28-71 


Thomas S. Kleppe, 
Administrator. 

[PR Doc.71-8004 Piled 6-8-71;0:43 am] 


ELECTRONIC SYSTEMS INVESTMENT 
CORP. 

Notice of Approval of Application for 
Transfer of Control of Licensed 
Small Business Investment Com¬ 
pany 

Pursuant to the provisions of § 107.701 
of the Small Business Administration 
(SBA) rules and regulations (13 CFR 
Part 107, 33 F.R. 326), a notice of fifing 
of an application for transfer of control 
of Electronic Systems Investment Corp« 
License No. 03/04-0048, 4321 Hartwick 
Road, College Park, MD 20740, was pub¬ 
lished in the Federal Register on 
April 29, 1971 (36 F.R. 8176). 

Interested persons were given until 
May 10, 1971, to send their comments to 
SBA on the proposed transfer of control. 
No comments were received. 

Upon consideration of the application 
and other relevant information, SBA 
hereby approves the transfer of control 
of Electronic Systems Investment Corp. 

Dated: May 21, 1971. 

A. H. Singer, 
Associate Administrator 

for Investment. 
[PR Doc.71-8015 Filed 6-8-71;8:49 amj 
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U.A.G. INVESTMENT CORP. 

Notice of License Surrender 

Notice is hereby given that U.A.G. In¬ 
vestment Corp. (U.A.G.), Post Office 
Box 67, Robesonia. PA 19551, has sur¬ 
rendered its license to operate as a small 
business investment company pursuant 
to § 107.105 of the regulations govern¬ 
ing small business investment companies 
(33 P.R. 326, 13 CFR Part 107). 

U.A.G. was licensed as a small business 
investment company on August 13, 1962, 
to operate solely under the Small Busi¬ 
ness Investment Act of 1958 (the Act), 
as amended (15 U.S.C.. 661 et seq.), and 
the regulations promulgated thereunder. 

Under the authority vested by the Act. 
and pursuant to the cited regulation, the 
surrender of the license is hereby 
accepted and all rights, privileges, 
and franchises derived therefrom are 
canceled. 

Dated: June 1,1971. 

A. H. Singer, 
Associate Administrator 
for Investment. 

[FR Doc.71-8014 Piled 6-8-71;8:48 ami 

INTERSTATE COMMERCE 
COMMISSION 

(No. MC—C-7353] 

A & A TRANSFER & STORAGE, INC. 

ET AL. 

Petition Regarding Transportation of 
Unaccompanied Baggage 

June 4, 1971. 

Petitioners: A & A Transfer & Storage, 
Inc et al. Petitioner’s attorney: Alan F. 
Wohlstetter, 1 Farragut Square South, 
Washington, DC 20006. 

By Joint petition filed May 27, 1971, 
petitioners seek a determination as to 
whether the transportation of unaccom¬ 
panied baggage is lawful under a certifi¬ 
cate of public convenience and necessity 
that, subject to certain restrictions, au¬ 
thorizes the transportation of used 
household goods. The names and ad¬ 
dresses of all 67 motor common carriers 
that have joined in the petition and the 
docket numbers under which each has 
been issued a certificate of public con¬ 
venience and necessity are on record in 
the public docket in this proceeding and 
a complete list of them may be obtained 
upon written request made to the Secre¬ 
tary, Interstate Commerce Commission, 
Washington, DC 20423. 

Generally petitioners contend that the 
propriety of their prior transportation of 
shipments of unaccompanied baggage 
either under color of right or pursuant 
to a license to transport used household 
goods was seldom questioned. They as¬ 
sert, however, that now there is wide¬ 
spread confusion and controversy among 
them and hundreds of other similarly li¬ 
censed motor common carriers. Specifi¬ 
cally they seek determination of the 
question: 


May a motor common carrier trans¬ 
port a shipment of unaccompanied bag¬ 
gage under a certificate of public 
convenience and necessity which author¬ 
izes it to transport used household goods 
restricted to the transportation of ship¬ 
ments having a prior or subsequent 
movement, in containers, beyond the 
points authorized, and further restricted 
to the performance of pickup and deliv¬ 
ery service in connection with packing, 
crating, and containerization, or unpack¬ 
ing, uncrating, and decontainerization of 
such shipments? 

Assertedly for the sake of fair and 
equitable treatment of them and numer¬ 
ous other motor common carriers simi¬ 
larly situated, petitioners pray that the 
Commission issue an order declaring that 
motor carrier operating authority au¬ 
thorizing the transportation of used 
household goods also includes authority 
to transport unaccompanied baggage. 
They contend that such result would not 
only be consistent with good adminis¬ 
trative practice, orderly procedure and 
sound regulation, but that it would also 
avoid the tremendous burdens that w T ould 
be’imposed upon the involved carriers 
and the Commission should the hundreds 
of motor carriers of used household goods 
be required to obtain additional author¬ 
ity to transport unaccompanied baggage. 

Any interested person (including peti¬ 
tioners) desiring to participate in this 
proceeding shall file an original and 
seven copies of his written representa¬ 
tions, views and arguments in support of, 
or against the relief requested within 30 
days from the date of this publication 
in the Federal Register. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary. 

[FR Doc.71-8032 Filed 6-8-71;8:50 am] 


FOURTH SECTION APPLICATIONS FOR 
RELIEF 

June 4, 1971. 

Protests to the granting of an appli¬ 
cation must be prepared in accordance 
with Rule 1100.40 of the general rules of 
practice (49 CFR 1100.40) and filed 
within 15 days from the date of publica¬ 
tion of this notice in the Federal 
Register. 

Long-and-Short Haul 

FSA No. 42219— Class and commod¬ 
ity rates between points in Texas. Filed 
by Texas-Louisiana Freight Bureau, 
agent (No. 649 >, for interested rail car¬ 
riers. Rates on coke and related articles, 
newsprint paper, railway tracks, porta¬ 
ble, trailers, cocoanut oil and related 
articles, in carloads, and tank carloads, 
as described in the application, from, to, 
and between points in Texas, over inter¬ 
state routes through adjoining States. 

Grounds for relief—Intrastate rates 
and maintenance of rates from and to 
points in other states not subject to the 
same competition. 

Tariff—Supplement 119 to Texas-Lou¬ 
isiana Freight Bureau, agent, tariff ICC 


998. Rates are published to become effec¬ 
tive on July 7, 1971. 

FSA No. 42221— -Chlorine from Gra - 
mercy, La. Filed by O. W. South, Jr., 
agent (No. A6260), for interested rail 
carriers. Rates on chlorine, in tank car 
loads, as described in the application, 
from Gramercy. La., to Hamilton, Miss. 

Grounds for relief—Market com¬ 
petition. 

Tariff—Supplement 190 to Southern 
Freight Association, agent, tariff ICC 
S-699. Rates are published to become ef¬ 
fective on July 8,1971. 

Aggregate-of-Intermediates 

FSA No. 42220— Class and commodity 
rates between points in Texas. Filed by 
Texas-Louisiana Freight Bureau, agent 
(No^ 650). for interested rail carriers. 
Rates on liquefied chlorine gas, sulphur, 
zinc spelter and anodes, coke and re¬ 
lated articles, newsprint paper, railway 
tracks, portable, trailers, cocoanut oil, 
and related articles, in carloads, and 
tank carloads, as described in the appli¬ 
cation, from, to and between points in 
Texas, over interstate routes through ad¬ 
joining States. 

Grounds for relief—Maintenance of 
depressed rates published to meet intra¬ 
state competition without use of such 
rates as factors in constructing combi¬ 
nation rates. 

Tariff—Supplement 119 to Texas-Lou¬ 
isiana Freight Bureau, agent, tariff ICC 
998. Rates are published to become effec¬ 
tive on July 7,1971. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary. 

[FR Doc.71-8023 Filed 6-8-71;8:49 am[ 


HOME TRANSPORTATION, INC., 

ET AL. 

Assignment of Hearings 

June 4, 1971. 

Cases assigned for hearing, postpone¬ 
ment, cancellation, or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, 
but interested parties should take appro¬ 
priate steps to insure that they are noti¬ 
fied of cancellation or postponements of 
hearings in which they are interested. 

MC 111545 Sub 116, Home Transportation. 

Inc., application dismissed. 

MC 113459 Sub 51, H. J. Jefferies Truck line, 
Inc., application dismissed. 

MC 128273 Sub 83, Midwestern Express, Inc., 
application dismissed. 

FD 26661, J. V. McNicholas Transfer Co.— 
Note, and Assumption of Obligation and 
Liability, assigned June 7, 1971. at the Of¬ 
fices of Interstate Commerce Commission, 
Washington, D.C. 
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MC 134788 Sub 1. North Penn Bus Line, Inc., 
now assigned July 19, 1971, at Philadel¬ 
phia, Pa., transferred from Joint Board 
No. 42, to a hearing examiner. 

MC 119767 Sub 250, Beaver Transport Co., 
assigned July 22, 1971, at Chicago, HI., 
in Tax Court Room 1743. Everett McKinley 
Dirksen Blinding, 219 S. Dearborn Street. 

FD 26426, St. Louis Southwestern Railway 
Co.—Purchase—Alton &. Southern Railway 
Co., assigned July 12, 1971. in U.S. Dis¬ 
trict Courtroom, Federal Building, 1114 
Market Street, St. Louis, MO. 

FD 26427, St. Louis Southwestern Railway 
Go. & Missouri Pacific Railroad Co.—Op¬ 
eration in Part Alton & Southern Railway 
Co., assigned July 12, 1971, in U.S. District 
Courtroom, Federal Building, 1114 Market 
Street, St. Louis, MO. 

MC 682 Sub 11, Burnham Van Service. Inc., 
assigned July 26, 1971, in Room B-13025, 
Federal Building, 450 Golden Gate Ave¬ 
nue, San Francisco, CA. 

MC 868 Sub 8, Signal Trucking Service Ltd., 
assigned July 12. 1971. at Los Angeles, 
Calif., in Room 1534, U.S. Courthouse, 312 
North Spring Street, and July 19, 1971, 
at San Francisco. Calif., in Room B-13025, 
Federal Building. 450 Golden Gate Avenue. 

MC-F-11051, Denver Midwest Motor Freight, 
Inc.—Control and Merger—Premier Truck¬ 
ing Service Co., assigned July 12, 1971, in 
the Second Floor Jury Room, Federal 
Building, Sixth and Douglas Streets, Sioux 
City. IA. 

MC 108449 Sub 302, Indianhead Truck Line, 
Inc., assigned for continued hearing July 
19, 1971, in Room 203, Jury Room No. 2, 
Second Floor Federal Building, Sixth and 
Douglas Streets. Sioux City, IA. 

MC 120800 Sub 24, Capitol Truck Line, Inc.. 
assigned for continued hearing on July 19, 
1971. in Room 203, Jury Room No. 2. Sec¬ 
ond Floor, Federal Building, Sixth and 
Douglas Streets, Sioux City, IA. 

MC 47126 Sub 5. Suburban Transit. Inc., 
assigned July 26, 1971, in Room 2069, New 
Federal Building. 1240 East Ninth Street, 
Cleveland, OH. 

MC 116763 Sub 176, Carl Subler Trucking, 
Inc., assigned July 22, 1971, in Room 4, 
State Office Building, 65 South Front 
Street, Columbus, OH. 

MC-F-10945 et al., Western Gillette. Inc.— 
Purchase (Portion)—Deaton, Inc., assigned 
for continued hearing June 7. 1971, at the 
Office of the Interstate Commerce Commis¬ 
sion, Washington, D.C, 

[seal! Robert L. Oswald, 

Secretary. 

jFR Doc.71-8024 Filed G-8-71;8:49 am] 


[Notice 141 

MOTOR CARRIER ALTERNATE ROUTE 
DEVIATION NOTICES 

June 4.1971. 

The following letter-notices of pro¬ 
posals to operate over deviation routes 
for operating convenience only have 
been filed with the Interstate Commerce 
Commission under the Commission’s Re¬ 
vised Deviation Rules—Motor Carriers 
of Passengers, 1969 (49 CFR 1042.2(c) 
(9)) and notice thereof to all interested 
persons is hereby given as provided in 
such rules (49 CFR 1042.2(c) (9)). 

Protests against the use of any pro¬ 
posed deviation route herein described 


may be filed with the Interstate Com¬ 
merce Commission in the manner and 
form provided in such rules (49 CFR 
1042.2(c)(9)) at any time, but will not 
operate to stay commencement of the 
proposed operations unless filed within 
30 days from the date of publication. 

Successively filed letter-notices of the 
same carrier under the Commission’s Re¬ 
vised Deviation Rules—Motor Carriers 
of Property, 1969, will be numbered con¬ 
secutively for convenience in identifica¬ 
tion and protests, if any, should refer to 
such letter-notices by number. 

Motor Carriers of Passengers 

No. MC-1515 (Deviation No. 582), 
GREYHOUND LINES, INC. (Eastern 
Division). 1400 West Third Street, Cleve¬ 
land. OH 44113, filed May 21, 1971. Car¬ 
rier proposes to operate as a common 
carrier, by motor vehicle, of passengers 
and their baggage , and express and news¬ 
papers in the same vehicle with passen¬ 
gers, over a deviation route as follows: 
From Fairmont, W. Va., over West Vir¬ 
ginia Highway 73 to interchange Inter¬ 
state Highway 79, thence over Interstate 
Highway 79 to junction West Virginia 
Highway 73, thence over West Virginia 
Highway 73 to junction U.S. Highway 50, 
thence over U.S. Highway 50 to Clarks¬ 
burg, W. Va., and return over the same 
route, for operating convenience only. 
The notice indicates that the carrier is 
presently authorized to transport pas¬ 
sengers and the same property, over 
pertinent service routes as follows: (1) 
From Washington, Pa., over U.S. High¬ 
way 19 to Clarksburg, W. Va.; and (2) 
from Milford. Ohio, over U.S. Highway 
50 via Vera Cruz, Ohio, to Winchester, 
Va., and return over the same routes. 

No. MC-61616 (Deviation No. 39) 
(Cancels Deviation No. 4), MIDWEST 
BUSLINES, INC., 433 West Washing¬ 
ton Avenue, North Little Rock, AR 72114, 
filed May 28, 1971. Carrier proposes to 
operate as a common carrier, by motor 
vehicle, of passengers and their baggage , 
and express and newspapers in the same 
vehicle with passengers, over a deviation 
route as follows: From junction relocated 
U.S. Highway 67 and old U.S. Highway 
67, 3 miles south of Searcy, Ark., over 
relocated U.S. Highway 67 to North Little 
Rock, Ark., and return over the same 
route, for operating convenience only. 
The notice indicates that the carrier is 
presently authorized to transport pas¬ 
sengers and the same property, over a 
pertinent service route as follows: from 
St. Louis, Mo., over U.S. Highway 67 
to Judsonia, Ark., thence over U.S. High¬ 
way 67 to junction U.S. Highway 67C, 
thence over U.S. Highway 67C to junc¬ 
tion U.S. Highway 67, thence over U.S. 
Highway 67 to Maud, Tex., and return 
over the same route. 

By the Commission. 

f seal ] Robert L. Oswald, 

Secretary . 

| FR Doc .71-8026 Filed 6-8-71; 8:49 am ] 


[Notice 19] 

MOTOR CARRIER ALTERNATE ROUTE 
DEVIATION NOTICES 

June 4,1971. 

The following letter-notices of pro¬ 
posals to operate over deviation routes 
for operating convenience only have 
been filed with the Interstate Commerce 
Commission under the Commission’s Re¬ 
vised Deviation Rules—Motor Carriers 
of Property, 1969 (49 CFR 1042.4(d) 
(11)) and notice thereof to all interested 
persons is hereby given as provided in 
such rules (49 CFR 1042.4(d) (ID). 

Protests against the use of any pro¬ 
posed deviation route herein described 
may be filed with the Interstate Com¬ 
merce Commission in the manner and 
form provided in such rules (49 CFR 
1042.4(d) (12)) at any time, but will not 
operate to stay commencement of the 
proposed operations unless filed within 
30 days from the date of publication. 

Successively filed letter-notices of the 
same carrier under the Commission’s 
Revised Deviation Rules—Motor Carriers 
of Property, 1969, will be numbered con¬ 
secutively for convenience in identifica¬ 
tion and protests, if any, should refer to 
such letter-notices by number. 

Motor Carriers of Property 

No. MC-3379 (Deviation No. 14), 
SNYDER BROS. MOTOR FREIGHT. 
INC., 363 Stanton Avenue, Akron, OH 
44301, filed May 28, 1971. Carrier pro¬ 
poses to operate as a common carrier . by 
motor vehicle, of general commodities. 
with certain exceptions, over a deviation 
route as follows: From Columbus, Ohio, 
over Interstate Highway 71 to junction 
Ohio Highway 13, thence over Ohio 
Highway 13 to junction U.S. Highway 30. 
thence over U.S. Highway 30 to Wooster. 
Ohio, and return over the same route, 
for operating convenience only. The no¬ 
tice indicates that the carrier is presently 
authorized to transport the same com¬ 
modities, over a pertinent service route 
as follows: From Columbus, Ohio, over 
Ohio Highway 3 to Mt. Vernon, Ohio, 
thence over U.S. Highway 36 to Millwood. 
Ohio, thence over U.S. Highway 62 to 
Millersburg, Ohio, thence over Oliio 
Highway 76 to Holmesville, Ohio, thence 
over unnumbered highway Fredericks¬ 
burg, Ohio, thence pver Ohio Highway 94 
to junction U.S. * Highway 250, near 
Wooster, Ohio, thence over U.S. High¬ 
way 250 to Wooster, Ohio, and return 
over the same route. 

No. MC-52953 (Deviation No. 17), ET 
& WNC TRANSPORTATION COM¬ 
PANY, 132 Legion Street, Johnson City. 
TN, filed May 24, 1971. Carrier proposes 
to operate as a common carrier , by motor 
vehicle, of general commodities , with cer¬ 
tain exceptions, over a deviation route 
as follows: From junction U.S. Highways 
61 and 49 north of Clarksdale, Miss., over 
U.S. Highway 49 to junction Arkansas 
Highway 17, near Brinkley, Ark., thence 
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over Arkansas Highway 17 to junction 
Interstate Highway 40, near Brinkley, 
Ark., thence over Interstate Highway 40 
to Little Rock, Ark., and return over the 
same route, for operating convenience 
only. The notice indicates that the car¬ 
rier is presently authorized to transport 
the same commodities, over pertinent 
service routes as follows: (1) From 
Memphis, Tenn., over U.S. Highway 70 to 
Little Rock, Ark.; (2) from Memphis, 
Tenn., over U.S. Highway 61 to Clarks- 
dale. Miss., thence over U.S. Highway 49 
to Tutwiler, Miss., thence over U.S. High¬ 
way 49-E to Greenwood, Miss.; (3) from 
Memphis, Tenn., over U.S. Highway 61 
to Leland, Miss., thence over U.S. High¬ 
way 82 via Indianola, Miss., to Green¬ 
ville, Miss.; and (4) from Ruleville, Miss., 
over Mississippi Highway 8 to Cleveland, 
Miss., and return over the same routes. 

No. MC-75320 (Deviation No. 32), 
CAMPBELL SIXTY-SIX EXPRESS, 
INC., Post Office Box 807, Springfield, 
MO 65801, filed May 28, 1971. Carrier 
proposes to operate as a common carrier , 
by motor vehicle, of general commodities , 
with certain exceptions, over a deviation 
route as follows: From Milwaukee, Wis., 
over Interstate Highway 94 to junction 
Interstate Highway 294, near Chicago, 
HI., thence over Interstate Highway 294 
to junction Interstate Highway 57, 
thence over Interstate Highway 57 to 
junction Interstate Highway 80, thence 
over Interstate Highway 80 to junction 
Interstate Highway 180, east of Prince¬ 
ton, HI., thence over Interstate Highway 
180 to junction Illinois Highway 29, 
thence over Illinois Highway 29 to junc¬ 
tion U.S. Highway 24, near Peoria, Ill., 
thence over U.S. Highway 24 to Kansas 
City, Mo., and return over the same 
route, for operating convenience only. 
The notice indicates that the carrier is 
presently authorized to transport the 
same commodities over pertinent service 
routes as follows: (1) From Springfield, 
Mo., over Missouri Highway 13 via Clin¬ 
ton, Mo., to Warrensburg, Mo., thence 
over UJS. Highway 50 to Kansas City, 
Kans., (also from Springfield to Clinton 
as specified above, thence over Missouri 
Highway 35 to junction U.S. Highway 71, 
thence over U.S. Highway 71 to Harri- 
sonville, Mo., thence over bypass U.S. 
Highway 71 to Lee’s Summit, Mo., thence 
over U.S. Highway 50 to Kansas City), 
(2) from Springfield, Mo., over U.S. 
Highway 66 via St. Louis, Mo., to 
Gardner, HI., thence over Illinois High¬ 
way 53 (formerly Alternate U.S. High¬ 
way 66) to junction U.S. Highway 
66 , thence over U.S. Highway 66 to 
Chicago, HI. (also from Springfield over 
U.S. Highway 66 to junction Illinois 
Highway 48, thence over Hlinois High¬ 
way 48 to junction U.S. Highway 45, 
thence over U.S. Highway 45 to Kanka¬ 
kee, HI., thence over Illinois Highway 49 
to Chicago; also from Springfield over 
Missouri Highway 13 to junction U.S. 
Highway 40, thence over U.S. Highway 40 
to St. Louis, Mo., thence over Chicago as 
specified); and (3) from Milwaukee, 
Wis., over U.S. Highway 41 to junction 


Wisconsin Highway 36, thence over Wis¬ 
consin Highw r ay 36 to junction U.S. 
Highway 45, thence over U.S. Highway 45 
to junction Hlinois Highway 21, thence 
over U.S. Highway 21 to Chicago, HI., 
and return over the same routes. 

By the Commission. 

[sealI Robert L. Oswald, 

Secretary. 

|FR Doc.71-8027 Filed 6-8-71:8:49 am] 


[Notice 46] 

MOTOR CARRIER APPLICATIONS AND 

CERTAIN OTHER PROCEEDINGS 

June 4, 1971. 

The following publications are gov¬ 
erned by the new Special Rule 1.247 of 
the Commission’s rules of practice, pub¬ 
lished in the Federal Register, issue of 
December 3,1963, which became effective 
January 1, 1964. 

The publications hereinafter set forth 
reflect the scope of the applications as 
filed by applicant, and may include de¬ 
scriptions, restrictions, or limitations 
which are not in a form acceptable to the 
Commission. Authority which ultimately 
may be granted as a result of the appli¬ 
cations here noticed wiU not necessarily 
reflect the phraselogy set forth in the 
application as filed, but also will elimi¬ 
nate any restrictions which are not ac¬ 
ceptable to the Commission. 

Motor Carriers op Property 

No. MC 118859 (Sub-No. 5) (Republi¬ 
cation) , filed May 13, 1970, published in 
the Federal Register issue of July 30, 

1970, and republished this issue. Appli¬ 
cant: BULLOCK TRUCKING COM¬ 
PANY, INC., No. 6 Produce Market, 
ThomasviUe, Ga. 31792. Applicant’s rep¬ 
resentative: Virgil H. Smith, 431 Title 
Building, Atlanta, Ga. 30303. The modi¬ 
fied procedure has been followed in this 
proceeding and a report and order of the 
Commission, Review Board No. 4, de¬ 
cided May 6. 1971. and served May 28, 

1971, finds: That the present and future 
public convenience and necessity require 
operation by applicant, in interstate or 
foreign commerce, as a common carrier 
by motor vehicle, over irregular routes, 
of wooden pallets from Valdosta, Ga.. to 
points in Florida; that applicant is fit, 
willing, and able properly to perform 
such service and to conform to the re¬ 
quirements of the Interstate Commerce 
Act and the Commission’s rules and reg¬ 
ulations thereunder. Because it is pos¬ 
sible that other persons, who have relied 
upon the notice of the application as 
published, may have an interest in and 
would be prejudiced by the lack of 
proper notice of the authority described 
in the findings of this report, a notice 
of the authority actually granted will be 
published in the Federal Register and 
issuance of a certificate in this proceed¬ 
ing will be withheld for a period of 30 
days from the date of such publication, 
during which period any proper party 
in interest may file a petition to reopen 


or for other appropriate relief setting 
forth in detail the precise manner in 
which it has been so prejudiced. 

No. MC 128527 (Sub-No. 10) (Repub¬ 
lication), filed January 17. 1969, pub¬ 
lished in the Federal Register issue of 
February 13, 1969, and republished this 
issue. Applicant: MAY TRUCK COM¬ 
PANY, a corporation. Post Office Box 
398, Payette. ID 83661. Applicant’s rep¬ 
resentative: Kenneth G. Bergquist, Post 
Office Box 1775, Boise, ID 83701. A report 
and order of the Commission, Division I, 
decided February 22, 1971, and served 
March 3, 1971, finds; that the present 
and future public convenience and neces¬ 
sity require operation by applicant, in 
interstate or foreign commerce, as a 
common carrier by motor vehicle, over 
irregular routes; (1) of meat, meat prod¬ 
ucts, and meat byproducts, not frozen, 
from Caldwell, Idaho, to Multnomah and 
Clackamas Counties, Oreg.; (2) of sugar 
from Nampa. Idaho, to points in Oregon 
on and west of U.S. Highways 97 and 
197; (3) of rubber from Portland, Oreg., 
to Boise, Idaho; (4) of orchard materials 
and supplies from Portland, Oreg., to 
Fruitland, Idaho; and (5) of steel pipe 
and tanks from Portland, Oreg., to points 
in Ada, Canyon, Elmore, Gem, Owyhee, 
Payette, and Washington Counties, 
Idaho; restricted in each instance (a) 
against the transportation of commodi¬ 
ties in bulk; (b) against the transpor¬ 
tation of commodities which because of 
size or weight require the use of special 
equipment; and (c) to the transporta¬ 
tion of traffic originating at the named 
origins and destined to the indicated 
destinations; that applicant is fit, will¬ 
ing, and able properly to perform such 
service and to conform to the require¬ 
ments of the Interstate Commerce Act 
and our rules and regulations thereun¬ 
der, subject to the term limitation indi¬ 
cated below; that a certificate authoriz¬ 
ing such operation should be granted 
subject to the condition that the certifi¬ 
cate shall be limited, in point of time, 
to a period expiring 3 years from its date 
of issue. Because it is possible that other 
persons who may have relied upon the 
notice of the application as published in 
the Federal Register may have an in¬ 
terest in and would be prejudiced by the 
lack of proper notice, a notice of the 
authority actually granted applicant will 
be published in the Federal Register and 
issuance of the permit in this proceeding 
will be withheld for a period of 30 days 
from the date of such publication, during 
which period any proper party in inter¬ 
est may file a petition to reopen or for 
other appropriate relief setting forth in 
detail the precise manner in which it has 
been so prejudiced. 

Notice of Filing of Petitions 

No. MC 2876 (Notice of Filing of 
Petition To Reopen “Grandfather” Ap¬ 
plication), filed May 20, 1971. Petitioner: 
W. J. BEITLER COMPANY, a corpora¬ 
tion, Pittsburgh, Pa. Petitioner’s repre¬ 
sentative: Arthur J. Diskin, 806 Frick 
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Building, Pittsburgh, Pa. 15219. Peti¬ 
tioner holds motor common carrier au¬ 
thority in No. MC 2876, authorizing 
the transportation of: General commodi¬ 
ties, except those of unusual value, and 
except livestock, dangerous explosives, 
household goods as defined in Practices 
of Motor Common Carriers of Household 
Goods, 17 M.C.C. 467, commodities in 
bulk, commodities requiring special 
equipment, and those injurious or con¬ 
taminating to other lading, over irreg¬ 
ular routes, from Pittsburgh, Pa., to 
Youngstown and Warren, Ohio, and 
points and places in Pennsylvania within 
75 miles of Pittsburgh, with no transpor¬ 
tation for compensation on return. By 
the instant petition, petitioner requests 
the Commission issue a revised certificate 
authorizing the transportation of gen¬ 
eral commodities, with the usual excep¬ 
tions, from Pittsburgh, Pa., to points in 
Ohio on and east of U.S. Highway 21, 
to points in West Virginia on and north 
of U.S. Highway 50, and points in Penn¬ 
sylvania on and west of U.S. Highway 
15. Any interested person desiring to par¬ 
ticipate may file an original and six 
copies of his written representations, 
views, or argument in support of or 
against the petition within 30 days from 
the date of publication in the Federal 
Register. 

No. MC 102081 (Notice of Filing of Pe¬ 
tition for Removal of Weight Restric¬ 
tions), filed May 13, 1971. Petitioner: 
IGNATZIO AIADRO, New Haven, Conn. 
Petitioner’s representative: Thomas W. 
Murrett, 342 North Main Street, West 
Hartford, CT 06117. Petitioner holds au¬ 
thority in No. MC 102081, authorizing the 
transportation of: Used machinery and 
parts thereof, not boxed, crated, or 
skidded, minimum 1.000 pounds, maxi¬ 
mum 10,000 pounds, over irregular 
routes, between New Haven and Meriden, 
Conn., on the one hand, and. on the 
other, Albany and Schenectady. N.Y., 
Boston, Worcester, and Springfield, 
Mass., and those in the New York, N.Y., 
commercial zone, as defined by the Com¬ 
mission in 1 M.C.C. 665. By the instant 
petition, petitioner requests that the 
weight limitation of “minimum 1,000 
pounds, maximum 10,000 pounds” be 
eliminated. Any interested person desir¬ 
ing to participate may file an original 
and six copies of his written representa¬ 
tions, views, or argument in support of 
or against the petition within 30 days 
from the date of publication in the 
Federal Register. 

No. MC 107615 (Notice of Filing of 
Petition for Waiver of Rule 101(e) and 
for Clarification and Modification of 
Operating Authority), filed May 17, 1971. 
Petitioner: UNITED NEWS TRANS¬ 
PORTATION COMPANY, a corporation, 
Philadelphia. Pa. Petitioner’s represent¬ 
atives: V. Baker Smith and James W. 
Patterson, 2107 The Fidelity Building, 
Philadelphia, Pa. 19109. Petitioner holds 
authority in No. MC 107615 to operate as 
a motor common carrier, transporting: 
Newspapers , magazines, books, catalogs, 
pamphlets, periodicals, publications and 


parts thereof, display stands , advertising 
materials, and printing plates, over ir¬ 
regular routes, between Harrisburg, Pa., 
Baltimore, Md., and points and places in 
the Philadelphia, Pa., commercial zone 
as defined in Philadelphia , Pa., Com¬ 
mercial Zone, 17 M.C.C. 533, Washington, 
D.C., commercial zone as defined in 
Washington, D.C., Commercial Zone, 3 

M. C.C. 243 and New York, N.Y. com¬ 
mercial zone as defined in New York, 

N. Y., Commercial Zone , 1 M.C.C. 665, on 
the one hand, and, on the other, points 
and places in Maryland. Delaware, New 
Jersey, Pennsylvania, Washington, D.C., 
commercial zone, supra, Rockland, Nas¬ 
sau, Westchester, and Suffolk Counties, 
N.Y., except.that no transportation for 
compensation shall be performed from 
North Bergen, Newark, Paterson, Hack¬ 
ensack, Passaic, New Brunswick. Eliza¬ 
beth, and Dunnelen, N.J., to points and 
places in New York, nor from New York 
City to points and places in the four New 
York counties named above. By the 
instant petition, petitioner seeks waiver 
of Rule 101(e) of the Commission’s gen¬ 
eral rules of practice and clarification 
and modification of its operating au¬ 
thority to provide as follows: “News¬ 
papers, magazines, books, catalogs, 
pamphlets, periodicals, publications and 
parts and articles used or useful in the 
printing, binding, manufacture, distri¬ 
bution, and sale thereof,”. Any interested 
person desiring to participate may file 
an original and six copies of his written 
representations, views or argument in 
support of or against the petition within 
30 days from the date of publication in 
the Federal Register. 

No. MC 126305 (Sub-No. 13) (Correc¬ 
tion) (Notice of Filing of Petition To 
Add Additional Shipper to Present 
Operating Authority), filed March 29, 
1971, published Federal Register, issue 
of April 21, 1971, and republished as 
corrected this issue. Petitioner: BOYD 
BROTHERS TRANSPORTATION COM¬ 
PANY, INC., Clayton, Ala. Petitioner’s 
representative: George A. Olsen, Jersey 
City, N.J. 07306. Note: The purpose of 
this republication is to show the correct 
docket number assigned thereto, No. MC 
126305 (Sub-No. 13), in lieu of No. MC 
123605 (Sub-No. 13) which was pub¬ 
lished in error. 

Application for Certificates or Permits 
Which Are To Be Processed Concur¬ 
rently With Applications Under Sec¬ 
tion 5 Governed by Special Rule 240 
to the Extent Applicable 

No. MC 106451 (Sub-No. 8), filed 
May 11, 1971. Applicant: COOK MOTOR 
LINES, INC., Post Office Box 1391, 
Akron, OH 44309. Applicant’s representa¬ 
tive: John P. McMahon, 100 East Broad 
Street, Columbus. OH 43215. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: General commodities as 
defined by the Commission, except those 
of unusual value, classes A and B explo¬ 
sives, household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment, be¬ 


tween points within 75 miles of Gate- 
wood, Fayette County, W. Va. (except 
those points in Cabell, Putnam, Ka¬ 
nawha, Mason, Jackson, Roane, Cal¬ 
houn, Gilmer, Wirt, Wood, Lewis, Up¬ 
shur, Randolph, and Ritchie Counties. 
W. Va., which are within 75 miles of 
Gatewood, W. Va., and which are lo¬ 
cated on and north of U.S. Highway 60). 
Note: In connection with tacking or 
joinder, applicant states that the physi¬ 
cal operations would connect at author¬ 
ized points south of U.S. Highway 60 and 
within 75 miles of Gatewood, W. Va.. 
serving between such points and appli¬ 
cant’s other authorized points in Ohio 
and West Virginia. The instant applica¬ 
tion is a matter directly related to the 
application in No. MC-F-11171, pub¬ 
lished in the Federal Register issue of 
May 26, 1971. If a hearing is deemed nec¬ 
essary, applicant requests it be held at 
Washington, D.C. 

Applications Under Sections 5 and 
210 a(b) 

The following applications are gov¬ 
erned by the Interstate Commerce Com¬ 
mission’s special rules governing notice 
of filing of applications by motor car¬ 
riers of property or passengers under sec¬ 
tions (5) (a) and 210(b) of the Interstate 
Commerce Act and certain other pro¬ 
ceedings with respect thereto (49 CFR 
1.240). 

MOTOR CARRIERS OF PROPERTY 

No. MC-F-11188. Auth ority sought for 
merger into WESTERN GILLETTE. 
INC., 2550 East 28th Street, Los Angeles, 
CA 90058, of the op eratin g rights and 
property of DESERT EXPRESS, also of 
Los Angeles, Calif. 90058, and for ac¬ 
quisition by DONALD E. CANTLAY, as 
voting trustee, of Los Angeles, Calif. 
90058, of control of such rights and prop¬ 
erty through the transaction. Applicants’ 
attorney: Theodore W. Russell. 1545 
Wilshire Boulevard, Los Angeles, CA 
90017. Operating rights sought to be 
merged: General commodities , excepting, 
among others, household goods, com¬ 
modities in bulk, and livestock, as a com¬ 
mon carrier, over regular routes, between 
Los Angeles, and San Francisco, Calif., 
between junction California Highway 198 
and California Highway 99 (formerly 
U.S. Highway 99), and Fresno, Calif., be¬ 
tween Bakersfield, and Yermo, Calif., be¬ 
tween junction California Highway 58 
(formerly U.S. Highway 466) and Cali¬ 
fornia Highway 14 (formerly U.S. High¬ 
way 6) and junction California Highway 
14 (formerly U.S. Highway 6) and un¬ 
numbered highway approximately 4 
miles west of Inyokem, Calif., between 
junction California Highway 14 < for¬ 
merly U.S. Highway 6) and unnumbered 
highway near Newhall, Solamint and 
Saugus, Calif., between Beechers Comers 
and Inyokem, Calif., between Daggett 
and Victorville, Calif., between junction 
Interstate Highway 15 (formerly U.S. 
Highway 91) and California Highway 58 
(formerly U.S. Highway 466) and junc¬ 
tion Interstate Highway 15 (formerly 
U.S. Highway 91) and U.S. Highway 66, 
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between Victorville and Palmdale, Calif., 
between Valyermo, Calif., and junction 
unnumbered county highway and Cali¬ 
fornia Highway 138, near Palmdale, 
Calif., between Lancaster and Lake 
Hughes, Calif., between Lancaster, Calif., 
and junction unnumbered highway and 
California Highway 58 (formerly U.S. 
Highway 466), between Daggett and 
Yermo, Calif., between junction Cali¬ 
fornia Highway 14 (formerly U.S. High¬ 
way 6 > and unnumbered county highway 
near Cantil and Johannesburg. Calif.; 

Between Johannesburg and Trona. 
Calif., between junction California High¬ 
way 14' (formerly U.S. Highway 6) and 
unnumbered county highway approxi¬ 
mately 4 miles west of Inyokern. Calif., 
and junction unnumbered county high¬ 
ways east of Ridgecrest. Calif., located 
on the Johannesburg-Trona route, be¬ 
tween junction U.S. Highway 395 and 
unnumbered county highway near Rade- 
macher, Calif., and Ridgecrest. Calif., 
between Tehachapi. Calif., and Cum¬ 
mings Valley, Calif., between Magunden, 
Calif., and junction unnumbered county 
highway and California Highway 58 
(formerly U.S. Highway 466), between 
Lamont, Calif., and junction unnumbered 
county highways, near Arvin, Calif., be¬ 
tween Los Angeles and Atolia, Calif., 
serving the intermediate points of Rosa¬ 
mond and Mojave, Calif., and those 
between Mojave and Atolia, Calif., over 
irregular routes, between points in a de¬ 
scribed area surrounding Los Angeles, 
Calif. (Greater Los Angeles Territory), 
on the one hand, and, on the other, a 
described area surrounding Bakersfield, 
Calif. (Bakersfield Territory), between 
points in the Greater Los Angeles Ter¬ 
ri tory on the one hand, and, on the other, 
points on the described regular routes, 
between points in the described Bakers¬ 
field Territory, between points within 10 
miles of California Highway 14; mining 
machinery and parts thereof and ma¬ 
terials and supplies used in mining op¬ 
eration, over regular and irregular routes, 
from Los Angeles Harbor and Long 
Beach Harbor, Calif., to Atolia, Calif., 
serving all intermediate points between 
Mojave and Atolia, Calif., not including 
Mojave, for delivery only; and the off- 
route points within 10 miles of California 
Highway 14 (formerly U.S. Highway 6) 
between Rosamond and Mojave, for de¬ 
livery only; feed, from Lancaster, Calif., 
to Los Angeles Harbor and Long Beach 
Harbor, Calif., serving no intermediate 
poi nts, with restriction. WESTERN GIL¬ 
LETTE, INC., is authorized to operate 
as a common carrier in Alabama. Ari¬ 
zona, Arkansas, California, Colorado, 
Florida, Georgia, Idaho, Illinois, Indiana, 
Iowa, Kansas, Michigan, Missouri, Mon¬ 
tana, New Mexico, New York, Nebraska, 
Nevada, North Dakota, Ohio, Oklahoma, 
Oregon. Pennsylvania, South Dakota, 
Tennessee, Texas, Utah, Vermont, Wash¬ 
ington, and Wyoming. Application has 
not been filed for temporary authority 
under section 210atb). 

No. MC-F-11190. Authority sought for 
merger into TRANSPORT MOTOR EX¬ 


PRESS, INC., Post Office Box 958, Fort 
Wayne, IN 46801, of the operating rights 
and property of A & B TRANSFER, INC., 
2120 Marshall Avenue, Mattoon, IL 61938, 
and for acquisition by ESSEX INTER¬ 
NATIONAL. INC., 1601 Wall Street, Fort 
Wayne, IN 46804, of control of such 
rights and property through the trans¬ 
action. Applicants* attorney; Carl L. 
Steiner, 39 South LaSalle Street, Chicago, 
IL 60603. Operating rights sought to be 
merged: Under a certificate of registra¬ 
tion. in Docket No. MC-48474 Sub-4, 
covering the transportation of general 
commodities, as a common carrier, in 
interstate commerce, within the State of 
Illinois. TRANSPORT MOTOR EX¬ 
PRESS. INC., is authorized to operate as 
a common carrier in Indiana, Kentucky. 
Pennsylvania, Illinois. Ohio, West Vir¬ 
ginia, New York, New Jersey, Maryland, 
District of Columbia, Virginia, Massa¬ 
chusetts, Connecticut, Rhode Island. 
Wisconsin, and Missouri. Application has 
not been filed for temporary authority 
under section 210a(b). 

No. MC-F-11191. Authority sought for 
purchase by WEST TRANSPORTA¬ 
TION. INC.. 961 South 14th Street, Rich¬ 
mond. CA 94802. of the operating rights 
of BIG PINE TRUCKING COMPANY, 
INC., Post Office Box 386, Big Pine, CA 
93513, and for acquisition by JOSEPH L. 
PARDINI, also of Richmond. Calif. 94802, 
of control of such rights through the 
purchase. Applicants’ attorney; Martin 
J. Rosen, 140 Montgomery Street, San 
Francisco, CA 94104. Operating rights 
sought to be transferred: Talc, as a com - 
7non carrier, over regular and irregular 
routes, from mines in Nevada within 10 
miles of Palmetto, Nev., to Lone Pine, 
Calif., serving the intermediate points of 
Zurich and Big Pine, Calif., for delivery 
only: mining machinery and supplies , 
maximum 10,000 pounds, from Lone Pine, 
Calif., to mines in Nevada within 10 
miles of Palmetto, Nev., serving the inter¬ 
mediate points of Zurich and Big Pine, 
Calif., for pickup only; talc and clay , in 
bulk, over irregular routes, between 
points in Inyo County, Calif. Vendee is 
authorized to operate as a common car¬ 
rier in California. Application has not 
been filed for temporary authority under 
section 210a(b). Note: MC-112999 Sub- 
4, is a matter directly related. 

No. MC-F-11192. Authority sought for 
merger into BYERS TRANSPORTA¬ 
TION COMPANY, INC.. 4200 Gardner 
Avenue, Kansas City, MO 64120, of the 
operating rights and property of COM¬ 
MERCIAL FREIGHT LINES, INC., of 
Kansas City. Mo. 64120, and for acquisi¬ 
tion by PAUL H. BYERS, ROBERT L. 
BYERS. AND CONSTANCE BYERS 
REITZES, all of 4200 Gardner Avenue, 
Kansas City, MO 64120, of control of such 
rights and property through the trans¬ 
action. Applicants* attorneys: Richard 
R. Sigmon and Roland Rice, 618 Per¬ 
petual Building, 1111 E Street NW., 
Washington, DC 20004 and Lowell L. 
Knipmeyer, 2804 Power and Light Build¬ 
ing. Kansas City. MO 64106. Operating 
rights sought to be merged: General 
commodities , with certain specified ex¬ 


ceptions, and numerous other specified 
commodities, as a common carrier , over 
regular and irregular routes, from, to. 
and between specified points in the States 
of Nebraska, Illinois, Missouri. Iowa. 
Kansas, Oklahoma, Indiana. Wisconsin, 
Arkansas, Minnesota, and Michigan, 
with certain restrictions, serving various 
intermediate and off-route points, one 
alternate route for operating convenience 
only, as more specifically described in 
Docket No. MC-84511 and Sub-numbers 
thereunder. Tliis notice does not purport 
to be a complete description of all of the 
operating rights of carrier involved. The 
foregoing summary is believed to be suffi¬ 
cient for purposes of public notice re¬ 
garding the nature and extent of this 
carrier’s operating rights, without stat¬ 
ing, in full, the entirety, thereof. BYERS 
TRANSPORTATION COMPANY, INC., 
is authorized to operate as a common 
carrier in Missouri, Kansas. Illinois. Ne¬ 
braska. and Iowa. Application has not 
been filed for temporary authority under 
section 210a(b). 

No. MC-F-11193. Authority sought 
for control by MIDWEST EMERY 
FREIGHT SYSTEM, INC., 7000 South 
Pulaski Road, Chicago, IL 60629, of the 
operating rights and property of 
LASKAS MOTOR LINES, INC., 237 
Hundington Avenue, Post Office Box 
1072, Waterbury CT 06708, and for ac¬ 
quisition by RETNAR INDUSTRIES. 
INC., and in turn by MILTON D. 
RENTAR, both of Chicago. HI. 60629. of 
control of LASKAS MOTOR LINES, 
INC., through the acquisition by MID¬ 
WEST EMERY FREIGHT SYSTEM. 
INC. Applicants’ attorney: Jack Good¬ 
man, 39 South La Salle Street, Chicago, 
IL 60603. Operating rights sought to be 
controlled: General commodities , with 
exceptions, as a common carrier, over 
regular routes, between Hartford, Conn., 
and Perth Amboy, N.J., between Hart¬ 
ford, Conn., and Waterbury. Conn., be¬ 
tween Derby, Conn., and New Haven, 
Conn., between Naugatuck, Conn., and 
Stratford, Conn., between Hartford, 
Conn., and Boston, Mass., between Man¬ 
chester, Conn., and Boston, Mass., with 
restriction, between Springfield, Mass., 
and Meriden, Conn., between Northamp¬ 
ton, Mass., and East Hartford. Conn., 
serving all intermediate points; and the 
off-route points of Chicopee, Easthamp- 
ton, Greenfield, Indian Orchard, Ludlow, 
North Adams, Palmer, Pittsfield, Three 
Rivers, and Turners Falls, Mass.; gen¬ 
eral commodities, with exceptions, over 
irregular routes, between points and 
places on the above-designated regular 
routes, including intermediate and off- 
route points, on the one hand, and, on the 
other. Bethel Danbury, Danielson, Fitch- 
ville, Hanover, Jewett City Mystic, Man¬ 
chester, Norwich, New London, Sandy 
Hook, Southbury, Torrington, Taftville, 
Wauregan. Willimantic, Wilton and 
Winsted, Conn., Mineola. N.Y., and 
Bound Brook, Clifton, Carlstadt, Dunel- 
len. Englewood, Guttenberg, Garfield, 
Hawthorne, Lodi, Maplewood. Montclair, 
Morristowm, New Brunswick, Nutley, 
Passaic, Paterson, Plainfield, Ridgewood, 
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Union City and West New York, N.J., 
from Hartford, Conn., to points in Mas¬ 
sachusetts not authorized as intermediate 
or off-route points in connection with 
regular-route operations over the first 
three routes above. MIDWEST EMERY 
FREIGHT SYSTEM, INC., is authorized 
to operate as a common carrier in all of 
the States in the United States (except 
Alaska and Hawaii). Application has 
been filed for temporary authority under 
section 210a(b). 

No. MC-F-11194. Authority sought for 
purchase by IML FREIGHT, INC., 2175 
South 3270 West, Post Office Box 2277, 
Salt Lake City, UT 84110, of the operat¬ 
ing rights of FRANK STANKIEWICZ, 
doing business as F. S. TRUCKING, 
Oakland Shores, Spencer. Mass. 01562, 
and for acquisition by GATES COR¬ 
PORATION, 999 South Broadway, Den¬ 
ver, CO, of control of such rights through 
the purchase. Applicants* attorney: Carl 
L. Steiner, 39 South La Salle Street, 
Chicago, IL 60603. Operating rights 
sought to be transferred: Under a cer¬ 
tificate of registration, in Docket No. 
MC-98442 Sub-1, covering the trans¬ 
portation of property, as a common car¬ 
rier, in interstate commerce, within the 
State of Massachusetts. Vendee is au¬ 
thorized to operate as a common carrier 
in Colorado, Utah, Wyoming, Nevada, 
Nebraska, California, Illinois, Arizona, 
Idaho, Kansas, Missouri, Oregon, Wash¬ 
ington, Kentucky, Indiana, Iowa, Ohio, 
Massachusetts, New York, District of 
Columbia, Pennsylvania, New Jersey, 
Connecticut, and Wisconsin. Applica¬ 
tion has been filed for temporary au¬ 
thority under Section 210a<b). Note: 
MC-33641 Sub 97, is a matter directly 
related. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary. 

|FR Doc.71-8028 Filed 6-8-71:8:50 am] 


NOTICE OF FILING OF MOTOR 
CARRIER INTRASTATE APPLICATIONS 

June 4,1971. 

The following applications for motor 
common carrier authority to operate in 
intrastate commerce seek concurrent 
motor carrier authorization in interstate 
or foreign commerce within the limits of 
the intrastate authority sought, pursuant 
to section 206(a)(6) of the Interstate 
Commerce Act, as amended October 15, 
1962. These applications are governed 
by Special Rule 1.245 of the Commis¬ 
sion’s rules of practice, published in the 
Federal Register, issue of April 11, 1963, 
page 3533. which provides, among other 
tilings, that protests and requests for 
information concerning the time and 
place of State Commission hearings or 
other proceedings, any subsequent 
changes therein, any other related mat¬ 
ters shall be directed to the State Com¬ 
mission w r ith which the application is 
filed and shall not be addressed to or 
filed with the Interstate Commerce 
Commission. 


State Docket No. C-2327 (Case No. 3), 
filed March 24,1971. Applicant: MILLER 
TRANSPORTATION CORP., 4035 Jimbo 
Drive, Post Office Box 7047, Flint, MI 
48507. Applicant’s representative: Walter 
N. Bieneman, Suite 1700, 1 Woodw f ard 
Avenue, Detroit, MI 48226. Certificate of 
public convenience and necessity sought 
to operate a freight service as follows: 
Transportation of general commodities, 
between Flint. Mich., and Detroit, Mich., 
via U.S. 23 to junction with 1-96 and 
thence via 1-96 and 1-696 to Detroit; 
also via U.S. 23 to junction with 1-94, 
and thence via 1-94 to Detroit. Service 
over the described route shall be for 
operating convenience only and serving 
only those points otherwise authorized to 
be served. Both intrastate and interstate 
authority sought. 

Hearing: June 10, 1971, 9:30 a.m., 
Michigan Public Service Commission, 
525 West Ottawa Street, Seven Story 
State Office Building, Lansing, MI 48913. 
Requests for procedural information in¬ 
cluding the time for filing protests con¬ 
cerning this application should be ad¬ 
dressed to the Department of Com¬ 
merce, Michigan Public Service Com¬ 
mission, Seven Story State Office Build¬ 
ing, Lansing, Mich., 48913 and should 
not be directed to the Interstate Com¬ 
merce Commission. 

State Docket No. 52636, filed May 25, 
1971. Applicant: EDWARD A. DAUGHN, 
doing business as: MORNING-AFTER¬ 
NOON DELIVERY, 548 Seventh Street, 
San Francisco, CA 94103. Applicant’s 
representative: Marvin Handler, 405 
Montgomery Street, Suite 1401, San 
Francisco, CA 94104. Certificate of pub¬ 
lic convenience and necessity sought to 
operate a freight service as follows: 
Transportation of general commodities, 
between points and places in the San 
Francisco Territory described as fol¬ 
lows: San Francisco Territory includes 
all of the city of San Jose and that area 
embraced by the foliowring boundary: 
Beginning at the point the San Fran- 
cisco-San Mateo County boundary line 
meets the Pacific Ocean; thence easterly 
along said boundary line to a point 1 
mile west of U.S. Highway 101: southerly 
along an imaginary line 1 mile west of 
and paralleling U.S. Highway 101 to its 
intersection with Southern Pacific Co. 
right-of-way at Arastradero Road; 
southeasterly along the Southern Pacific 
Co. right-of-way to Pollard Road, in¬ 
cluding industries served by the South¬ 
ern Pacific Co. spur line extending ap¬ 
proximately 2 miles southwest from 
Simla to Permanente; easterly along 
Pollard Road to West Parr Avenue; 
easterly along West Parr Avenue to 
Capri Drive; southerly along Capri Drive 
to East Parr Avenue; easterly along East 
Parr Avenue to the Southern Pacific Co. 
right-of-way to the Campbell-Los Gatos 
city limits; easterly along said limits and 
the prolongation thereof to the San Jose- 
Los Gatos Road; northeasterly along San 
Jose-Los Gatos Road to Foxworthy Ave¬ 
nue; easterly along Foxworthy Avenue 
to Almaden Road; southerly along Al- 


maden Road to Hillsdale Avenue; 
easterly along Hillsdale Avenue to U.S. 
Highway 101; northwesterly along 
U.S. Highway 101 to Tully Road; north¬ 
easterly along Tully Road to White 
Road; northwesterly along White Road 
to McKee Road; southwesterly along Mc¬ 
Kee Road to Capitol Avenue; north¬ 
westerly along Capitol Avenue to State 
Highway 17 (Oakland Road); 

Northerly along State Highway 17 to 
Warm Springs; northerly along the un¬ 
numbered highway via Mission San Jose 
and Niles to Hayward; northerly along 
Foothill Boulevard to Seminary Avenue; 
easterly along Seminary Avenue to 
Mountain Boulevard; northerly along 
Mountain Boulevard and Moraga Avenue 
to Estates Drive; westerly along Estates 
Drive, Harbord Drive, and Broadway 
Terrace to College Avenue; northerly 
along College Avenue to Dwight Way; 
easterly along Dwight Way to the 
Berkeley-Oakland boundary line; north¬ 
erly along said boundary line to the 
campus boundary of the University of 
California; northerly and westerly along 
the campus boundary of the University 
of California to Euclid Avenue; north¬ 
erly along Euclid Avenue to Marin Ave¬ 
nue; westerly along Marin Avenue to 
Arlington Avenue; northerly along Ar¬ 
lington Avenue to U.S. Highway 40 (San 
Pablo Avenue); northerly along U.S. 
Highway 40 to and including the city of 
Richmond; southwesterly along the 
highway extending from the city of 
Richmond to Point Richmond; southerly 
along an imaginary line from Point 
Richmond to the San Francisco Water¬ 
front at the foot of Market Street; west¬ 
erly along said waterfront and shoreline 
to Pacific Ocean; southerly along the 
shoreline of the Pacific Ocean to point of 
beginning. Except that applicant shall 
not transport any shipment of: 

(1) Used household goods and per¬ 
sonal effects not packed in accordance 
with the crated property requirements 
set forth in paragraph (d) of Item No. 
10-C of Minimum Rate Tariff No. 4-A; 

(2) automobiles, trucks, and buses, viz.: 
New and used, finished or unfinished 
passenger automobiles (including jeeps*, 
ambulances, hearses and taxis; freight 
automobiles, automobile chassis, trucks, 
truck chassis, truck trailers, trucks and 
trailers combined, buses and bus chassis; 

(3) livestock, viz.: bucks, bulls, calves, 
cattle, cows, dairy cattle, ewes, goats, 
hogs, horses, kids, lambs, oxen. pigs, 
sheep, sheep camp outfits, sows, steers, 
stags or swine; (4) liquids, compressed 
gases, commodities in semiplastic form 
and commodities in suspension in liquids 
in bulk, in tank trucks, tank trailers, 
tank semi-trailers, or a combination of 
such highway vehicles; (5) commodities 
when transported in bulk in dump trucks 
or in hopper-type trucks; (6) commod¬ 
ities when transported in motor vehicles 
equipped for mechanical mixing in 
transit; (7) cement; (8) logs; and (9) 
commodities of unusual or extraordinary 
value. Both intrastate and interstate 
authority sought. 
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HEARING: Time and place not known. 
Requests for procedural information in¬ 
cluding the time for filing protests con¬ 
cerning this application should be ad¬ 
dressed to the California Public Utilities 
Commission, State Building, Civic 
Center, 455 Golden Gate Avenue, San 
Francisco, CA 94102 and should not be 
directed to the Interstate Commerce 
Commission. 

State Docket No. 52647, filed May 26, 
1971. Applicant: STATES WARE¬ 
HOUSES, INC., 16000 Heron Avenue, La 
Mirada, CA 90638. Aplicant’s represent¬ 
ative: Donald Murchison, 9454 Wilshire 
Boulevard, Suite 400, Beverly Hills, CA 
90212. Certificate of public convenience 
and necessity sought to operate a freight 
service as follows: Transportation of 
general commodities, with the usual ex¬ 
ceptions: To, from, and between: LOS 
ANGELES BASIN TERRITORY includes 
that area embraced by the following 
boundary: Beginning at the point the 
Ventura County-Los Angeles County 
boundary line intersects the Pacific 
Ocean; thence northeasterly along said 
county line to the point it intersects State 
Highway No. 118, approximately 2 miles 
west of Chatsworth; easterly along State 
Highway No. 118 to Sepulveda Boule¬ 
vard; northerly along Sepulveda Boule¬ 
vard to Chatsworth Drive, northeasterly 
along Chatsworth Drive to the corporate 
boundary of the city of San Fernando; 
westerly and northerly along said cor¬ 
porate boundary to McClay Avenue; 
northeasterly along McClay Avenue and 
its prolongation to the Angeles National 
Forest boundary; southeasterly and east¬ 
erly along the Angeles National Forest 
and San Bernardino National Forest 
boundary to the county road know r n as 
Mill Creek Road; westerly along Mill 
Creek Road to the county road 3.8 miles 
north of Yucaipa; southerly along said 
county road to and including the unin¬ 
corporated community of Yucaipa; west¬ 
erly along Redlands Boulevard to U.S. 
Highway No. 99; northwesterly along 
U.S. Highway No. 99 to the corporate 
boundary of the city of Redlands; west¬ 
erly and northerly along said corpo¬ 
rate boundary to Brookside Avenue; 
westerly along Brookside Avenue to Bar¬ 
ton Avenue; westerly along Barton Ave¬ 
nue and its prolongation to Palm Avenue; 
westerly along Palm Avenue to La 
Cadena Drive; southwesterly along La 
Cadena Drive to Iow T a Avenue; southerly 
along Iowa Avenue to U.S. Highway 
No. 60; 

Southwesterly along U.S. Highways 
Nos. 60 and 395 to the county road ap¬ 
proximately 1 mile north of Perris; east¬ 
erly along said county road via Nuevo 
and Lakeview to the corporate boundary 
of the city of San Jacinto; easterly, 
southerly and westerly along said cor¬ 
porate boundary to San Jacinto Avenue; 
southerly along San Jacinto Avenue to 
State Highway No. 74; westerly along 
State Highway No. 74 to the corporate 
boundary of the city of Hemet; south¬ 
erly, westerly, and northerly along said 
corporate boundary to the right-of-way 
of the Atchison, Topeka & Santa Fe Rail¬ 


way Co.; southwesterly along said right- 
of-way to Washington Avenue; southerly 
along Washington Avenue, through and 
including the unincorporated community 
of Winchester to Benton Road; west¬ 
erly along Benton Road to the county 
road intersecting U.S. Highway No. 395, 
2.1 miles north of the unincorporated 
community of Temecula; southerly along 
said county road to U.S. Highway No. 
395; southeasterly along U.S. Highway 
No. 395 to the Riverside County-San 
Diego County boundary line; westerly 
along said boundary line to the Orange 
County-San Diego County boundary 
line; southerly along said boundary line 
to the Pacific Ocean; northwesterly along 
the shoreline of the Pacific Ocean to 
point of beginning. Both intrastate and 
interstate authority sought. 

HEARING: Time and place not shown. 
Requests for procedural information in¬ 
cluding the time for filing protests con¬ 
cerning this application should be ad¬ 
dressed to the Public Utilities Commis¬ 
sion, State of California, State Building, 
Civic Center. 455 Golden Gate Avenue, 
San Francisco, CA 94102 and should not 
be directed to the Interstate Commerce 
Commission. 

State Docket No. 71248-CCT, filed 
May 20, 1971. Applicant: SM ALLE Y IN¬ 
VESTMENTS, INC., doing business as 
SMALLEY TRANSPORTATION CO., 
2202 38th Street, Tampa, FL 33605. Ap¬ 
plicant's representative: W. J. Smalley 
(same address as applicant). Certificate 
of public convenience and necessity to 
operate a freight service as follows: 
Transportation of general commodities, 
by motor carrier, except those of unusual 
value, classes A and B explosives, house¬ 
hold goods as defined by the Commission, 
commodities in bulk, garments on hang¬ 
ers, commodities requiring refrigeration, 
building and construction materials and 
supplies in truckload lots on flatbed, 
equipment and commodities, the trans¬ 
portation of which, because of size and 
weight, require the use of special equip¬ 
ment (except flatbed trailers) over regu¬ 
lar routes and on regular schedules be¬ 
tween all points in Hernando, Citrus, and 
Sumter Counties, and all points on U.S. 
Highway 301 from the Sumter County 
line to Ocala, Fla., and from Citrus 
County on U.S. Highway 19, U.S. High¬ 
way 41 and State Road 200 to State Roads 
40 and 484, and ail points on State Roads 
40, 484, and 200 to Ocala and all points 
within a 5-mile radius of Ocala, Fla., and 
using Interstate Highway 75 as an al¬ 
ternate closed door route from Tampa to 
Ocala. The applicant desires to tack the 
authority sought with the authority al¬ 
ready held by the applicant under FPSC 
Certificate No. 1013 and ICC Certificate 
No. MC 121667. Both intrastate and 
interstate authority sought. 

HEARING: Date, time and place ap¬ 
plication to be assigned for hearing un¬ 
known at this time. Requests for pro¬ 
cedural information including the time 
for filing protests concerning tills ap¬ 
plication should be addressed to the 
Florida Public Service Commission, 700 
South Adams Street, Tallahassee, FL 


32304 and should not be directed to the 
Interstate Commerce Commission. 

By the Commission. 

[seal! Robert L. Oswald. 

Secretary. 

[FR Doc.71-8025 Filed 6-8-71;8:49 ami 


I Notice 3081 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

Jxjne 3, 1971. 

The following are notices of filing of 
applications for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
new rules of Ex Parte No. MC-67 (49 
CFR Part 1131), published hi the Federal 
Register, issue of April 27,1965, effective 
July 1, 1965. These rules provide that 
protests to the granting of an application 
must be filed with the field official named 
in the Federal Register publication, 
within 15 calendar days after the date of 
notice of the filing of the application is 
published in the Federal Register. One 
copy of such protests must be served on 
the applicant, or its authorized repre¬ 
sentative, if any, and the protests must 
certify that such service has been made. 
The protests must be specific as to the 
service which such protestant can and 
will offer, and must consist of a signed 
original and s*x copies. 

A copy of the application is on file, and 
can be examined at the Office of the 
Secretary, Interstate Commerce Com¬ 
mission, Washington, D.C., and also in 
field office to which protests are to be 
transmitted. 

Motor Carriers of Property 

No. MC 531 (Sub-No. 271 TA), filed 
May 27, 1971. Applicant: YOUNGER 
BROTHERS, INC., 4904 Griggs Road, 
Post Office Box 14048, Houston, TX 
77021. Applicant’s representative: Wray 
E. Hughes (same address as above). Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Liquid chemicals, 
in bulk, in tank vehicles, from the plant- 
site and/or storage facilities of Georgia 
Pacific Corp., at or near Plaquemine, La., 
to points in Alabama, Arkansas, Florida, 
Georgia. Mississippi, North Carolina, 
Ohio, South Carolina, Tennessee and 
Texas, restricted to the transportation 
of shipments originating at the above 
origins to the above destinations, for 180 
days. Note: Applicant does not intend 
to tack with existing authority. Support¬ 
ing shipper: Georgia-Pacific Corp. 
(Roger M. Feig, Traffic Supervisor), Post 
Office Box 629, Plaquemine, LA 70764. 
Send protests to: District Supervisor 
John C. Redus, Interstate Commerce 
Commission, Bureau of Operations, Post 
Office Box 61212, Houston, TX 77061. 

No. MC 2226 (Sub-No. 101 TA), filed 
May 28, 1971. Applicant: RED ARROW 
FREIGHT LINES, INC., 3901 Sequin 
Road, Post Office Box 1897, San Antonio, 
TX 78206. Applicant's representative: 
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James M. Doherty, 401 First National Life 
Building, Austin, TX 78701. Authority 
sought to operate as a common carrier, 
by motor vehicle, over regular routes, 
transporting: General commodities, be¬ 
tween Dallas, and Longview, Tex., over 
Interstate Highway 20 and from the in¬ 
tersection of Interstate Highway 20 and 
U.S. Highway 69 to Tyler, Tex., thence 
over U.S. Highway 271 to intersection of 
Interstate Highway 20 and return over 
the same routes, serving the off-route 
point of Kilgore, Tex., over State High¬ 
ways 135, 42 and U.S. Highway 259, from 
and to the intersection with Interstate 
20 . serving all intermediate points, ex¬ 
cept between Dallas and Terrell, Tex., 
between Tyler, and Corsicana, Tex., over 
State Highway 31 via Athens, but prohib¬ 
ited from serving Athens or any other 
intermediate points. Between T^ler, and 
Palestine, Tex., over State Highway 31 
and 19 via Athens, but prohibited from 
serving Athens or any other intermedi¬ 
ate points, with an alternate route be¬ 
tween Tyler and Palestine, Tex., over 
State Highway 155 via Frankston, serv¬ 
ing no intermediate points, for 150 days. 
Note: Applicant proposes tacking and 
coordinating the said authority with all 
authority now contained in MC-2226 and 
subs. Supporting shippers: There are ap¬ 
proximately 11 statements of support at¬ 
tached to the application, which may 
be examined here at the Interstate Com¬ 
merce Commission in Washington, D.C., 
or copies thereof which may be exam¬ 
ined at the field office named below. Send 
protests to: Richard H. Dawkins, District 
Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations, 301 
Broadway, Room 206, San Antonio, TX 
78205. 

No. MC 65224 (Sub-No. 9 TA), filed 
May 27, 1971. Applicant: HENNIS 

FREIGHT LINES OF CANADA LIM¬ 
ITED, doing business as FLORIDA RE¬ 
FRIGERATED SERVICE, U.S. Highway 
301 North, Post Office Box 1297, Dade 
City, FL 33525. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transporting: 
Frozen citrus products, from Corpus 
Christi and Monte Alto, Tex., to ports of 
entry between the United States and 
Canada, located in the States of Michi¬ 
gan and New York, for furtherance to 
points in Canada in through single-line 
service, for 180 days. Supporting shipper: 
Sun Pac Foods. Ltd., 3689 Weston Road, 
Weston, ON. Send protests to: District 
Supervisor G. H. Fauss, Jr., Bureau of 
Operations, Interstate Commerce Com¬ 
mission, Box 35008. 400 West Bay Street, 
Jacksonville, FL 32202. 

No. MC 66121 (Sub-No. 20 TA), filed 
May 28, 1971. Applicant: INDIAN BOW 
TRUCK LINES, LTD., 103 Harvard Ave¬ 
nue, Smithtown, NY 11787. Applicant's 
representative: Bert Collins, 140 Cedar 
Street, New York, NY 10006. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Vinyl and nylon impreg¬ 
nated form, shapes and panels, and elec¬ 
trostatic coating equipment, from Amity- 


ville, N.Y., to points in Louisiana, Ala¬ 
bama, Mississippi, Florida. Georgia, 
South Carolina, North Carolina, Ken¬ 
tucky, West Virginia, Tennessee, Mary¬ 
land. Delaware, Virginia, Pennsylvania, 
New Jersey, New York, Ohio, Illinois, 
Indiana, Connecticut, Massachusetts, 
Rhode Island, and District of Columbia, 
for 180 days. Supporting shipper: Fiber- 
statics Corp., 7 Dixon Avenue, Amityville, 
NY 11701. Send protests to: Anthony 
Chiusano, District Supervisor, Interstate 
Commerce Commission, Bureau of Op¬ 
erations, 26 Federal Plaza, New York, 
NY 10007. 

No. MC 95876 (Sub-No. 112 TA), filed 
May 27, 1971. Applicant: ANDERSON 
TRUCKING SERVICE, INC., 203 Cooper 
Avenue North, Post Office Box 844, St. 
Cloud, MN 56301. Applicant’s representa¬ 
tive: Thomas J. Van Osdel, (same address 
as above). Authority sought to operate 
as a common carrier, by motor vehicle 
over irregular routes, transporting: (1) 
Snowmobiles, (2) snowmobile trailers, 
(3) parts, attachments, and accessories 
for the commodities described in (1) and 
(2) and (4) snowmobile clothing and ac¬ 
cessories, from Crosby, Minn., to points 
in Washington, Oregon, California, Ida¬ 
ho, Nevada. Montana, Wyoming, Utah, 
Colorado, North Dakota, South Dakota, 
Nebraska, Minnesota, Iowa. Michigan, 
Wisconsin, Illinois, Indiana, Ohio, New 
York, Pennsylvania, Maine, Vermont, 
New Hampshire, Massachusetts, Con¬ 
necticut, Rhode Island, and New Jer¬ 
sey, for 180 days. Supporting shipper: 
Scorpion, Inc., Crosby, Minn, 56441. Send 
protests to: A. N. Spath, District Super¬ 
visor, Interstate Commerce Commission, 
Bureau of Operations, 448 Federal Build¬ 
ing and U.S. Courthouse, 110 South 
Fourth Street, Minneapolis, MN 55401. 

No. MC 107496 (Sub-No. 812 TA), 
filed May 26, 1971. Applicant: RUAN 
TRANSPORT CORPORATION, Third 
and Keosauqua Way, Post Office Box 855, 
50304, Des Moines, IA 50309. Applicant’s 
representative: H. L. Fabritz (same ad¬ 
dress as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Liquid foundry core compound, in 
bulk, from Muscatine, Iowa, to Cleve¬ 
land, Ohio, for 150 days. Supporting 
shipper: Carver Foundry Products, 1056 
Hershey Avenue, Muscatine, IA 52761. 
Send protests to: Ellis L. Annett, Dis¬ 
trict Supervisor, Interstate Commerce 
Commission, Bureau of Operations. 677 
Federal Building, Des Moines, Iowa 
50309. 

No. MC 108207 (Sub-No. 318 TA). filed 
May 27, 1971. Applicant: FROZEN 

FOOD EXPRESS, INC., 318 Cadiz Street, 
Post Office Box 5888, Dallas, TX 75222. 
Applicant’s representative: J. B. Ham 
(same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Candy, from Memphis, 
Tenn., to points in Arkansas, Louisiana, 
Missouri, Texas, and California, for 180 
days. Supporting shipper: Standard 


Candy Co., 443 Second Avenue North, 
Post Office Box 1364, Nashville, TN 
37202. Send protests to: District Super¬ 
visor E. K. Willis, Jr., Interstate Com¬ 
merce Commission, Bureau of Opera¬ 
tions, 1100 Commerce Street, Room 
13C12, Dallas, TX 75202. 

No. MC 115703 (Sub-No. 5 TA), filed 
May 27, 1971. Applicant: KREITZ MO¬ 
TOR EXPRESS. INC., 717 Tulpehocken 
Street, Reading, PA 19601. Applicant’s 
representative: James A. Vitez (same 
address as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Such commodities as contrac¬ 
tors* equipment, heavy and bulky articles . 
machinery and machine parts, and arti¬ 
cles requiring special handling or rig¬ 
ging, between points in Luzerne and 
York Counties, Pa., on the one hand, 
and, on the other, points in New York, 
New Jersey, Massachusetts, Connecticut, 
Rhode Island, Delaware, Maryland, Ohio. 
Virginia, West Virginia, and District of 
Columbia; and (2) Machinery, between 
points in Luzerne and York Counties, 
Pa., on the one hand, and, on the other, 
points in Massachusetts, Connecticut, 
Rhode Island, New York, New Jersey, 
Delaware, Maryland, Virginia, North 
Carolina, Ohio, and District of Columbia, 
for 180 days. Note: Applicant intends 
to tack the above paragraphs in order 
to provide a through movement and/or 
interchange at points in York and 
Luzerne Counties, Pa. Restrictions: (1) 
The service authorized is restricted 
against the transportation of traffic orig¬ 
inating at or destined to Luzerne and 
York Counties, Pa.; and (2) the service 
authorized is restricted to apply on traf¬ 
fic requiring Pennsylvania State Hauling 
permits. Purpose of application: appli¬ 
cant presently holds authority to con¬ 
duct operations being applied for 
through Berks County, Pa., Gateway. 
This application is necessitated by the 
Pennsylvania Department of Transpor¬ 
tation, Regulation 800 regarding the 
granting of permitted traffic over circui¬ 
tous routes. Supporting shippers: George 
Young Co., 20th Street and Oregon 
Avenue, Philadelphia, PA 19145; Barber- 
Greene Co., Aurora, HI.; Anderson IBEC. 
19699 Progress Drive, Strongsville, OH 
44136; Overseas Packing, Inc., 17625 St. 
Clair Avenue NE., Cleveland. OH 44110; 
Alten Foundry & Machine Works, Inc., 
226 West Wheeling Street, Lancaster, 
OH 43130; CMP Corp., Post Office Box 
258, Mansfield, OH 44901; Marietta 
Metal Products Co., 209 Putnam Avenue, 
Marietta, OH 45750; George R. Hall, Inc., 
20234 Detroit Road, Cleveland, OH 
44116; TRW, Inc., 23555 Euclid Avenue. 
Cleveland, OH 44117; C. A. Litzler Co., 
Inc., 4800 West 160th Street, Cleveland, 
OH 44135; Jarva, Inc., 29125 Hall Street, 
Solon, OH 44139; FECO A Bangor Punta 
Co., 5855 Grant Avenue, Cleveland, OH 
44105; The Firestone Tire & Rubber Co., 
Akron, OH 44317 and the General Tire & 
Rubber Co., 1 General Street, Akron, OH 
44309. Send protests to: Ross A. Davis, 
District Supervisor, Interstate Commerce 
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Commission. Bureau of Operations, 1518 
Walnut Street, Room 1600, Philadelphia, 
PA 19102. 

No. MC 116073 (Sub-No. 171 TA), filed 
May 27, 1971. Applicant: BARRETT 
MOBILE HOME TRANSPORT. INC., 
Post Office Box 919, 1825 Maine Avenue, 
Moorhead, MN 56560. Applicant's repre¬ 
sentative: Robert G. Tessar (same ad¬ 
dress as above). Authority sought to op¬ 
erate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Trailers, designed to be drawn 
by passenger automobiles, in intial move¬ 
ments; and (2) buildings, in sections, 
from Pine Grove, Pa., to points in New 
York, Vermont. New Hampshire, Massa¬ 
chusetts, Connecticut, Maine, Ohio, West 
Virginia, Washington, D.C., Delaware, 
New Jersey, and Maryland, for 180 days. 
Supporting shipper: Newport Homes, 
Inc., Pine Grove, Pa. 17963. Send pro¬ 
tests to: J. H. Ambs, District Supervisor, 
Interstate Commerce Commission, Bu¬ 
reau of Operations, Post Office Box 2340, 
Fargo, ND 58102. 

No. MC 116073 (Sub-No. 172 TA), filed 
May 27, 1971. Applicant: BARRETT 
MOBILE HOME TRANSPORT, INC., 
Post Office Box 919, 1825 Maine Avenue, 
Moorhead, MN 56560. Applicant's repre¬ 
sentative: Robert G. Tessar (same ad¬ 
dress as above). Authority sought to op¬ 
erate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Trailers, designed to be drawn by 
passenger automobiles, in initial move¬ 
ments, from St. Clair, Pa., to points in 
New York, Maryland, Delaware. Virginia, 
New Jersey, Maine, Massachusetts, Ver¬ 
mont, New Hampshire, West Virginia, 
and Connecticut, for 180 days. Support¬ 
ing shipper: Burlington Homes, Inc., 
State Highway 621, St. Clair, PA 17970. 
Send protests to: J. H. Ambs. District 
Supervisor. Interstate Commerce Com¬ 
mission, Bureau of Operations, Post Of¬ 
fice Box 2340, Fargo. ND 58102. 

No. MC 126548 (Sub-No. 8 TA). filed 
May 27, 1971. Applicant: ELMER A. 
FEHRLE, doing business as FKHRLE 
TRUCKING, 2329 18th Street SW. f Cedar 
Rapids, IA 52504. Applicant's representa¬ 
tive: Kenneth F. Dudley. Post Office Box 
279, Ottumwa, IA 52501. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Junk car bodies, junk and 
scrap metals, and salvage materials, from 
Cedar Rapids. Iowa, to Chicago, Peoria, 
and Rockford. HI., St. Louis, Mo., Cleve¬ 
land, Ohio; Beloit and Milwaukee, Wis., 
for 180 days. Supporting shipper: Sun 
Line. Inc., 4000 Sixth Street SW., Cedar 
Rapids, IA 52404. Send protests to: Her¬ 
bert W. Allen, Transportation Specialist, 
Interstate Commerce Commission, Bu¬ 
reau of Operations. 332 Federal Building, 
Fourth and Perry Streets, Davenport, IA 
52801. 

No. MC 129557 (Sub-No. 5 TA), filed 
May 26, 1971. Applicant: PAONE 

TRUCKING, INC., 88 Briggs Street, 
Cranston, RI 02920. Applicant’s repre¬ 
sentative: Russell B. Curnett, 36 Circuit 
Drive, Edgewood Station, Providence, RI 


02905. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Pumice 
building blocks, on pallets, on vehicles 
equipped with mechanical loading and 
unloading devices, from Cranston, R J.. to 
Haverhill. Mass., for 150 days. Support¬ 
ing shipper: Park Avenue Cement Block 
Co., Inc., 30 Budlong Road (office 1350 
Park Avenue), Post Office Box 3530, 
Cranston, RI 20910. Send protests to: 
Gerald H. Curry,. District Supervisor, 
Interstate Commerce Commission, Bu¬ 
reau of Operations, 187 Westminster 
Street, Providence, RI 02903. 

No. MC 134163 (Sub-No. 5 TA), filed 
May 27.1971. Applicant: JOSEPH RICH¬ 
ARDSON, Office: 908 De Kalb Street, 
Post Office Box 146, Bridgeport, PA 
19405. Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Pretzels, 
from King of Prussia, Pa., to points in 
Massachusetts, Connecticut, New Hamp¬ 
shire, Vermont, Maine, Rhode Island, 
New York, New Jersey, Delaware, Mary¬ 
land, and the District of Columbia, for 
180 days. Supporting shipper: K & N 
Soft Pretzel Co.. 155 Boro Line Road, 
King of Prussia, PA 19406. Send protests 
to: Ross A. Davis, District Supervisor, 
Interstate Commerce Commission, Bu¬ 
reau of Operations, 1518 Walnut Street, 
Room 1600, Philadelphia, PA 19102. 

No. MC 135570 (Sub-No. 2 TA). filed 
May 27, 1971. Applicant: STANLEY V. 
MAJKUT, doing business as MOBILE 
AIR TRANSPORT, 776C Watervliet 
Shaker Road, Latham, NY 12110. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: General commod¬ 
ities (usual exceptions) having a prior or 
subsequent movement by air, between 
points in Albany, Rensselaer, and Sche¬ 
nectady Counties, N.Y., on the one hand, 
and, on the other, Newark Airport, 
Newark, N.J., John F. Kennedy and La 
Guardia Airports, New York, N.Y., for 
150 days. Supporting shippers: Albany 
Felt Co., Albany. N.Y. 12201; Van Winkle 
Trucking, Inc., Latham, N.Y. 12110: Wits 
Air Cargo Service, Seattle, Wash. 98134; 
General Electric Co. Advertising & Sales 
Department. Schenectady, N.Y. 12305; 
General Electric Co. Gas Turbine De¬ 
partment, Schenectady. N.Y. 12305; Vel- 
lano Bros., Inc., 7 Hemlock Street, 
Latham, N.Y. 12110. Send protests to: 
Charles F. Jacobs, District Supervisor, 
Interstate Commerce Commission, Bu¬ 
reau of Operations, 518 Federal Building, 
Albany, N.Y. 12207. 

No. MC 135631 (Sub-No. 1 TA), filed 
May 27. 1971. Applicant: WEISS 

TRUCKING. INC., Post Office Box 0. 
Vernal. UT 84078. Applicant’s represent¬ 
ative: William S. Richards, 900 Walker 
Bank Building, Salt Lake City. Utah 
84111. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Lumber 
and lumber products for the account of 
Bloch Lumber Co., Inc., of Albuquerque, 
N. Mex., between points in New Mexico, 
Texas, Arizona, Oklahoma, Colorado, 
Utah, Wyoming, Nebraska, Kansas, and 


Idaho, restricted against the transpor¬ 
tation of lumber from points in Uintah 
County, Utah, to points in Arizona. Cali¬ 
fornia, Colorado, Illinois. Indiana, Iowa. 
Missouri, New Mexico, Nevada, Okla¬ 
homa, Texas, Wyoming, and Wisconsin, 
for 180 days. Supporting shipper: Bloch 
Lumber Co., Inc.. 1517-A Girard NE., Al¬ 
buquerque, N. Mex. 87106 (Frank Stanek, 
Manager, Southwest Division). Send 
protests to: John T. Vaughan, District 
Supervisor, Bureau of Operations. Inter¬ 
state Commerce Commission, 5239 Fed¬ 
eral Building, Salt Lake City, Utah 84111. 

No. MC 135632 TA, filed May 27, 1971. 
Applicant: FRANCIS D. BROWN & 
SON, INC., 600 Spring Street. Klamath 
Falls, OR 97601. Applicant’s representa¬ 
tive: Jack L. Dempsey (same address as 
applicant). Authority sought to operate 
as a contract carrier, by motor vehicle, 
over irregular routes, transporting: Wood 
waste products, from points in Siskiyou 
County, Calif., to points in Klamath 
County, Oreg., for 180 days. Supporting 
shipper: Weyerhaeuser Co.. Post Office 
Box 9, Klamath Falls, OR 97601. Send 
protests to: A. E. Odoms, District Super¬ 
visor, Bureau of Operations, Interstate 
Commerce Commission, 450 Multnomah 
Building, Portland, Oreg. 97204. 

By the Commission. 

[seal! Robert L. Oswald, 

Secretary. 

IFR Doc.71-8029 Filed 6-8-71;8:50 am| 


(Notice 6991 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

June 4.1971. 

Synopses of orders entered pursuant 
to section 212(b) of the Interstate Com¬ 
merce Act, and rules and regulations pre¬ 
scribed thereunder (49 CFR Part 1132), 
appear below: 

As provided in the Commission’s spe¬ 
cial rules of practice any interested per¬ 
son may file a petition seeking reconsid¬ 
eration of the following numbered pro¬ 
ceedings within 20 days from the date 
of publication of this notice. Pursuant to 
section 17(8) of the Interstate Commerce 
Act, the filing of such a petition will 
postpone the effective date of the order 
in that pvoceeding pending its disposi¬ 
tion. The matters relied upon by peti¬ 
tioners must be specified in their peti¬ 
tions with particularity. 

No. MC-FC-72899. By order of May 28. 
1971, the Motor Carrier Board approved 
the transfer to Queens way, Inc., Old 
Forge, Pa., of that portion of the operat¬ 
ing rights in certificate No. MC-46518 
issued November 5,1957, to R.F.C. Trans¬ 
port, Inc., East Syracuse, N.Y., authoriz¬ 
ing the transportation of general com¬ 
modities, with usual exceptions, between 
Rochester, N.Y., and New York, N.Y., 
serving all intermediate points and off- 
route points as follows: Geneva, N.Y., 
and points in the New York, N.Y., com¬ 
mercial zone, as defined by the Commis¬ 
sion, unrestricted; Scranton and Wilkes- 
Barre, Pa., and Elmira and Syracuse, 
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N.Y., restricted to fresh fruits and vege¬ 
tables only. Norman M. Pinsky and Her¬ 
bert M. Canter, 345 South Warren Street, 
Syracuse, NY 13202, attorneys for trans¬ 
feror; and Kenneth R. Davis, 999 Union 
Street, Taylor, PA 18517, registered prac¬ 
titioner for transferee. 

[seal] Robert L. Oswald, 

Secretary . 

IFR Doc.71-8031 Piled 6-8-71:8:50 ami 


[Notice 699-A1 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

June 4, 1971. 

Synopses of orders entered pursuant to 
section 212(b) of the Interstate Com¬ 
merce Act, and rules and regulations 
prescribed thereunder (49 CFR Part 
1132), appear below: 

As provided in the Commission's gen¬ 
eral rules of practice any interested per¬ 
son may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings within 30 days from the date 
of service of the order. Pursuant to sec¬ 
tion 17(8) of the Interstate Commerce 
Act, the filing of such a petition will post¬ 
pone the effective date of the order in 
that proceeding pending its disposition. 


The matters relied upon by petitioners 
must be specified in their petitions with 
particularity. 

No. MC-FC-72783. By order of May 26, 
1971, Division 3, acting as an Appellate 
Division, approved the transfer to K & C, 
Inc., Cherry Hill, N.J., of that portion of 
the operating rights in certificate No. 
MC-52865 issued June 18, 1943, to Sheri¬ 
dan & Duncan, Inc., New York, N.Y., 
authorizing the transportation of general 
commodities, with named exceptions, 
between New York, N.Y., on the one 
hand, and, on the other, points and 
places in Burlington, Hunterdon, Mercer, 
and Warren Counties, N.J. Robert B. 
Pepper, 174 Brower Avenue, Edison, NJ 
08817, registered practitioner for appli¬ 
cants. 

No. MC-FC-72784. By order of May 26, 
1971, Division 3, acting as an Appellate 
Division, approved the transfer to Wal- 
lack Freight Lines, Inc., Copiague, N.Y., 
of that portion of the operating rights in 
certificate No. MC-52865 issued June 18, 
1943, to Sheridan & Duncan, Inc., New 
York, N.Y., authorizing the transporta¬ 
tion of general commodities, with stated 
exceptions, between New York, N.Y., on 
the one hand, and, on the other, points 
and places in Bergen, Essex, Hudson, 


Middlesex, Monmouth, Morris, Ocean, 
Passaic, Somerset, and Union Counties, 
N.J. Robert B. Pepper, 174 Brower Ave¬ 
nue, Edison, NJ 08817, registered prac¬ 
titioner for applicants. 

No. MC-FC-72785. By order of May 26, 
1971, Division 3, acting as an Appellate 
Division, approved the transfer to Metrix 
Transport Express, Inc., Paterson. N.J.. 
of a portion of the operating rights in 
certificate No. MC-106222 and all of the 
operating rights in certificates Nos. MC- 
106222 (Sub-No. 3) and MC-106222 
(Sub-No. 4) issued September 9, 1957, 
November 26, 1958, and October 15, 1968. 
respectively, to Wallack Freight Lines, 
Inc., Copiague, N.Y., authorizing the 
transportation of general commodities, 
with usual exceptions, between points in 
New York, N.Y.; between points in the 
New York, N.Y., commercial zone, as de¬ 
fined by the Commission in 1 M.C.C. 665; 
between New York, N.Y., on the one 
hand, and, on the other, points in Eliza¬ 
beth, Irvington. Newark, and Harrison. 
N.J., and between Bogota, N.J., and East 
Paterson, N.J. Robert B. Pepper, 174 
Brower Avenue, Edison, NJ 08817. reg¬ 
istered practitioner for applicants. 

LsealI Robert L. Oswald. 

Secretary. 

[FR Doc.71-8030 Filed 6-8-71;8:50 am] 
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RULES AND REGULATIONS 


Title 47—TELECOMMUNICATION 

Chapter I—Federal Communications 
Commission 

(Docket No. 18920; FCC 71-547] 

PART 21—DOMESTIC PUBLIC RADIO 
SERVICES (OTHER THAN MARITIME 
MOBILE) 

Specialized Common Carrier Services 
in Domestic Public Point-to-Point 
Microwave Radio Service 

First report and order. In the matter 
of establishment of policies and pro¬ 
cedures for consideration of applica¬ 
tions to provide specialized common car¬ 
rier services in the domestic public point- 
to-point microwave radio service and 
proposed amendments to Parts 21, 43. 
and 61 of the Commission’s rules. 

I. Background 

1. The Notice of Inquiry to Formulate 
Policy, Notice of Proposed Rule Making, 
and Order in this proceeding (24 FCC 
2d 318, released July 17, 1970) was oc¬ 
casioned by a large number of applica¬ 
tions by Data Transmission Corp. 
(Datran), companies associated with 
Microwave Communications of America, 
Inc. <MCI carriers or MCI), and others 
for authorizations to construct micro- 
wave facilities to provide specialized 
common earner services in various parts 
of the country. 1 Datran has proposed a 
switched, all digital network dedicated 
exclusively to data transmission. The 
MCI carriers and others all propose 
point-to-point facilities for private line 
services including, but not limited, to 
data transmission. The applications are 
opposed by established carriers and 
other related interests, principally by 
American Telephone and Telegraph Co. 
< A.T. & T.) and The Western Union Tele¬ 
graph Co. (Western Union) .* 

A. PURPOSE OF THIS PROCEEDING 

2. The Notice undertook to resolve in 
an overall policy and rule making pro¬ 
ceeding certain basic policy and pro¬ 
cedural questions (see paragraph 17 be¬ 
low ) which appeared common to all of 
the applications and oppositions, prior to 
consideration of each proposal on its in¬ 
dividual merits (Notice, paragraphs 3, 
23-24). The Commission stated that 
such action w f ould be conducive to 
prompt, orderly, and efficient disposition 
of these matters and, in our opinion, 


i At the time of the Notice, there were 
1.713 pending applications for microwave 
stations. As of Mar. 16. 1971. there are now 
33 applicants (of whom 17 are MCI affili¬ 
ated). making 46 separate proposals and 
seeking a total of 1,877 microwave stations 
(see Appendix A hereto). 

The Notice provided for a moratorium of 
the filing of petitions to deny and other 
pleadings involving specialized carrier appli¬ 
cations pending a further Commission order 
following consideration of the issues in this 
proceeding (Notice, paragraphs 72, 75). 


would be far preferable to decisions on 
them arrived at in the context of in¬ 
dividual proceedings, and/or eviden¬ 
tiary hearings on each set of applica¬ 
tions, or even a single, consolidated evi¬ 
dentiary hearing (Notice, paragraph 3). 
We noted that the situation calls for 
expedition in the public interest, since 
it is claimed that the proposed services 
are urgently needed by the public now 
< Notice, paragraph 23). Moreover, these 
applications are tying up frequencies 
and may block or affect action on ap¬ 
plications of others. We further empha¬ 
sized that after the broad policy and 
procedural questions in this proceeding 
have been decided, there may remain 
other specific, factual questions to be re¬ 
solved by appropriate procedures when 
the applications are processed (Notice, 
paragraphs 3, 24). We stated (paragraph 
24»: 

Once these issues have been determined, 
we will consider each proposal on its in¬ 
dividual merits and follow such procedures 
as may be necessary to resolve any remain¬ 
ing questions pertinent to the particular set 
of applications. Each applicant will, of 
course, be required to make a satisfactory 
showing that it is qualified and that the 
service it seeks to offer is technically and 
economically sound and would otherwise 
serve the public interest. — 

B. DESCRIPTION OF REPRESENTATIVE AP¬ 
PLICATIONS AND OPPOSITION PLEADINGS 

2. Datran 

3. As set forth in the Notice < para¬ 
graphs 6-9), Datran has proposed a 
switched, occasional use, all digital com¬ 
munications network specifically engi¬ 
neered for data transmission. The initial 
system would have 244 microwave sta¬ 
tions to serve 35 cities on a backbone 
route between San Francisco. Los 
Angeles, Dallas. Minneapolis-St. Paul, 
Atlanta, and Boston. Spur routes from 
the backbone trunk would provide serv¬ 
ice to additional cities to accommodate 
growth in demand for service. The sys¬ 
tem would utilize time division multi¬ 
plexing (TDM), and be modular in design 
to facilitate easy and economical ex¬ 
tension of terminal capacity. Datran is 
proposing to provide the local distribu¬ 
tion facilities, using a combination of 11 
GHz frequencies and multipair cable. 
Space diversity and hot standby trans¬ 
mitters are proposed for increased sys¬ 
tem reliability. 

4. According to Datran, its market 
studies show that major economic 
sectors, individual consumers, and pro¬ 
viders of information systems and serv¬ 
ices in the aggregate have a rapidly ex¬ 
panding need for rapid, accurate, low- 
cost data transmission services which is 
largely unmet by present common car¬ 
rier offerings. Specifically, Datran 
claims that the costs of existing com¬ 
munications services have not declined 
in proportion to data processing costs; 
that existing analog transmission sys¬ 
tems require costly modulator-demodu¬ 
lator equipment to convert digital signals 
to analog and back again; that current 
switched services often take significant 


time to establish connections, which 
detracts from the productivity of the 
data terminal and operator; that trans¬ 
mission systems originally engineered for 
voice and record transmission do not 
meet the more demanding reliability 
standards of digital data transmission; 
that existing switched services generally 
cannot handle full-duplex transmission, 
which leads to reduced throughput and 
wasteful line reversal time; that the basic 
switched services, originally intended 
only for voice and record, provide only 
two major speed selections whereas 
many new data applications require 
faster and more varied choices; that at¬ 
tempts to establish a switched connec¬ 
tion for data transmission can be im¬ 
peded by the high incidence of busy 
signals currently being experienced in 
points and times of heavy user concentra¬ 
tion ; that communication between termi¬ 
nal devices utilizing different line speeds 
is not possible in most existing major 
networks; that many data transmissions 
can be completed in far less than the 
minimum charge periods now in force; 
and that while common carriers have re¬ 
cently begun to drop barriers against 
sharing and interconnection, much 
confusion and difficulty continues to exist 
in user attempts to apply this flexibility. 

5. Datran attributes many of the as¬ 
serted unmet needs of data transmis¬ 
sion users to the circumstance that the 
existing switched facilities of common 
carriers w r ere originally engineered only 
for voice and record analog transmission 
services, a constraint which does not 
exist in its proposed digital system. The 
three basic integrated components of 
Datran’s proposed end-to-end system 
(trunking system, switching system, and 
local distribution system) are engineered 
specifically for, and dedicated to, digital 
data transmission. Thus, a subscriber 
need not convert his digital signals to a 
different (analog) transmission mode, 
since the system transmits the sub¬ 
scriber’s signal in its original form. 
Moreover, as the signal is transmitted 
through the system, it is continuously 
regenerated into a new, clean, and condi¬ 
tioned signal without the amplified sys¬ 
tem noise present in analog systems. 
Datran states that the following features 
of its proposed systems will meet current 
and projected data transmission needs 
which are largely unmet by the existing 
carrier offerings: 

Low cost—as Indicated by samples of pro¬ 
posed charges In Exhibit No. 8 to Datran’s 
application. 

End-to-end compatibility—no analog/digital 
conversion required. 

Rapid connection—connection to be made 
within 3 seconds after receipt of last 
destination address indicator. 

High reliability—no more than one bit error 
in 10 million transmitted bits. 
Simultaneous two-way transmission (full 
duplex)—the proposed system would 
operate entirely In full duplex mode. 

Wide selection of switched speed offerings— 
the initial system would provide 150, 4 , 800 . 
9,600 and 14.400 bits per second switched 
service. 
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Low Incidence of network busy conditions— 
a service goal of P.01 providing on an 
average no more than one busy signal in 
100 attempts. 

Flexibility to interconnect with and share 
facilities—Datran proposes to permit 
ample flexibility for potential users to in¬ 
terconnect user-provided facilities and to 
share the proposed system among more 
than one user. 

Asymmetry—the system will provide capabil¬ 
ity for communication between all termi¬ 
nals on the network, regardless of their 
varying transmission needs. 

6. Datran further asserts that there 
is “a need for competition in communi¬ 
cations to motivate technological inno¬ 
vations, cost reductions and efficient 
allocation of facilities as well as to 
encourage efforts by common carriers 
beyond the simple expansion of current 
networks to meet growing demand.” It 
supports its position with the following 
contentions: Pull realization of the pub¬ 
lic interest in computer technology 
requires achievement of appropriate 
specialized communications services. The 
users of computer technology are not ob¬ 
taining adequate service from communi¬ 
cations facilities constructed for, and 
dedicated to, meeting voice and record 
transmission needs. Effective utilization 
of existing data processing technology 
Is constrained by present common car¬ 
rier communications services and facili¬ 
ties, and the design and development of 
new computer applications requiring 
data transmission is constrained by high 
cost as well as unreliable and inflexible 
service. The public will not realize the 
full benefits of existing and potential 
data processing technology until tills 
situation is remedied. The best remedy 
would be to authorize a versatile, low- 
cost communications network uniquely 
structured for digital data communica¬ 
tions. Moreover, authorization of its pro¬ 
posed system is likely to stimulate in¬ 
novations and to encourage economies by 
all carriers. A major price paid for mo¬ 
nopoly is reduced incentive for innova¬ 
tion. The introduction of competition 
into the provision of data transmission 
services to all users will spark further 
technical developments and spur all 
common carriers to measure and control 
casts more effectively in the public inter¬ 
est. If innovation can lower the cost of 
a service, or provide a better service at 
the same cost, that service will attract a 
larger market or create new markets. In 
addition, the benefits of the regulatory 
process are most readily obtained when 
the regulated system’s structure, cus¬ 
tomers, services, and costs are easily 
identified and quantified. Authorization 
of its proposed system would allegedly 
encourage economies by all carriers 
through simplified application of new 
standards and measures for costs of 
services. 

2. MCI Carriers 

7. There are also pending applications 
oy 17 MCI associated companies for por¬ 
tions of a proposed nationwide network 
to provide specialized private line com¬ 
munications services. The various MCI 
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carriers propose to provide “customized” 
communications channels, tailored to the 
exact requirements of subscribers need¬ 
ing interoffice and intracompany com¬ 
munications, to meet newly developing 
data and specialized communications 
needs of the public at significantly low 
cost. The channels would accomodate 
transmission of data, facsimile, control, 
remote metering, voice, and other forms 
of communication. The MCI carrier ap¬ 
plicants have each submitted market 
studies for the particular route. Origi¬ 
nally MCI did not propose to provide 
end-to-end service. It was contemplated 
that local loop interconnection would be 
accomplished by the subscriber’s private 
facilities or, for subscribers requiring 
only voice grade channels, by use of local 
landlines of existing telephone compa¬ 
nies. MCI has since filed a petition for 
rulemaking (RM 1700) to allocate the 
frequencies 38.6-40 GHz for a local Car¬ 
rier Distribution Service. 

8. MCI-New York West’s applications 
will serve as a typical example, since it 
is stated that this “is one of a series of 
independent MCI-type carriers made up 
of local ownership interests which will 
interconnect and cooperate with one 
another in order to provide a unified, 
nationwide, customized communications 
network through arrangements with Mi¬ 
crowave Communications of America, 
Inc.” MCI-New York West claims that 
its proposal offers the following features 
which are not now available to com¬ 
munications users on existing common 
carrier facilities: 

Communications channels designed espe¬ 
cially for data transmission; 

Specified data error rate (1 error in 10 T ); 

Analog or digital Input; 

Data channels starting as low as 0.05 cents 
per mile per month; 

Data channels priced on data speed rather 
than bandwidth; 

One-way transmission; 

Two-way transmission of different band- 
widths; 

138 communications channels ranging in 
bandwidth from 200 hertz to 960,000 hertz; 
Termination of channels in 93 different types, 
with bandwidth ranging from 200 hertz to 
960,000 hertz: 

Channels can be terminated into the full 
single bandwidth of the channel or into a 
number of subchannels; 

Thousands of channel and termination com¬ 
binations are possible and feasible; 
Communication channels start as low as 0.06 
cents per mile per month; 

Half-time use; 

Sharing of channels; 

Use of carrier's facilities for installation of 
subscriber's private equipment. 

9. According to MCI, the “real distinc¬ 
tion which delineates MCI service from 
anything provided today by existing com¬ 
mon carriers is not the facility itself but 
the manner in which a customer may 
utilize it in order to provide a custom¬ 
ized intracompany point-to-point com¬ 
munications system of his own design 
and capability.” For example, the cus¬ 
tomer may purchase the exact bandwidth 
required on a point-to-point basis (in¬ 
cluding one-w r ay channels), utilize it in 
whatever transmission mode he chooses 
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(voice or data, alternately or singly), mix 
different bandwidths on the same chan¬ 
nel, use his own terminal equipment and 
install his own equipment on MCI towers 
and shelters, provide either analog or 
digital input signals, and avail himself of 
MCI’s offering of channels designed 
especially for data use with rates based 
on transmission speed rather than 
bandwidth. 

10. MCI asserts that a grant of its 
applications would serve the public inter¬ 
est primarily by affording a flexibility in 
service needed by. but not now available 
to, an important communications sub- 
market, and also by causing existing 
carriers to revise their service offerings 
and tariff provisions to the benefit of 
other communications users. Specifically, 
it claims that a strong need exists now 
for the type of services proposed by MCI- 
New York West. It reasons along the 
following lines: The computer industry 
“desperately” needs a communications 
network designed especially for data 
transmission. MCI would provide this 
network (accepting both analog and 
digital data signals) and meet many of 
the communications needs of the com¬ 
puter industry forecast over the next 5 
years in a study by Arther D. Little, Inc. 
Moreover, the economic feasibility of, 
and market for, the proposed operation 
are demonstrated in a study conducted 
by Spindle top Research. Industry, busi¬ 
ness, government and educational enti¬ 
ties also require additional communica¬ 
tions channels other than those adapted 
to a communication network designed 
primarily for voice telephone service. It 
is essential that these entities have avail¬ 
able flexible, low cost communications 
channels which they can customize to 
their own particular needs and require¬ 
ments. The existing carriers serving the 
proposed routes allegedly do not and can¬ 
not readily provide the same type of 
offering. MCI claims its proposal w ? ould 
provide the benefits of competition in the 
specialized communications field, stimu¬ 
late the development of new lines of 
equipment, introduce new ownership in¬ 
terests in the communications industry, 
and pioneer new types of communica¬ 
tions. It would do so without having an 
adverse economic impact on the existing 
carriers or affecting their telephone or 
private line rate-making principles. 
There is, MCI says, “a distinct difference 
between a public telephone service which 
is a natural monopoly and a customized 
communications service offered on a pri¬ 
vate point-to-point basis.” 

3. Other Applications 

11. There are also a number of appli¬ 
cants proposing to provide specialized 
common carrier services along or near 
some of the same routes proposed by 
Datran and/or MCI carriers, and along 
other routes or with different interme¬ 
diate points (see Appendix A).** While 


*• Appendices A, B, C, and D filed as part of 
the original document. 
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varying in detail, in general all of these 
applicants—like the MCI carriers—pro¬ 
pose to provide specialized private line 
services tailored to the requirements of 
the subscriber. 1 * 3 Some are already en¬ 
gaged in common carrier or private 
microwave operations, and propose to 
make use of such facilities, personnel and 
experience to the extent practicable. 
Some propose to provide “end-to-end’' 
service, either by constructing their own 
local loop facilities or by negotiating on 
behalf of subscribers for interconnection 
with existing local carriers or by some 
combination of both. Interconnection 
with facilities of the subscribers and 
other microwave systems would be per¬ 
mitted. All claim, either on the basis of 
market studies or their own inquiries, 
that there is a substantial public need 
and demand for the proposed services, 
which are not now provided in the same 
manner by existing carriers. 

4. Opposition Pleadings 

12. A.T. & T. states that applications 
of the type filed by the MCI carriers and 
others cannot be regarded as an isolated 
experiment, but rather necessitate a 
Commission determination of “basic and 
important policy questions regarding 
future development of common carrier 
communications services throughout the 
United States.” In connection with MCI- 
New York West’s applications, A.T. & T. 
summarizes its position as follows: 

MCI-NY West's proposal and others like 
it confront the Commission with basic policy 
questions regarding the future development 
of common carrier communications services. 
They would offer to serve only limited seg¬ 
ments of business users in certain selected 
cities, without concern for the deleterious 
Impact this might have on the other business 
and residential users who are subscribers of 
the existing common carriers. Such propos¬ 
als. if granted, would seriously undermine 
the policy of uniform interstate rates and 
dilute or delay the benefits that economies 
of scale would otherwise make available to 
the general telephone-using public. More¬ 
over, the authorization of such proposals 
would result in harmful electrical inter¬ 
ference to existing common carrier routes, 
inefficient and underutilization of scarce 
common carrier facilities, to the detriment 
of the general public. As shown above, there 
is no demonstrated unfilled public need for 
MCI-NY West’s incomplete and inadequate 
proposal or for the network of which it would 
be a part. Existing common carrier facilities 
are more than adequate to meet the public 
need and the existing carriers stand ready to 
serve any additional need which may be 
found to exist in the future. 

13. With respect to Datran’s proposed 
nationwide switched digital network for 
data transmission, A.T. & T. raises a 
number of questions which it asserts re¬ 
quire hearing. These concern alleged un¬ 
economic duplication of common carrier 
facilities, impact on nationwide uniform 
rates, social costs (such as a less efficient 
total communications network, a require¬ 
ment for additional Bell System standby 
capacity, intensified congestion of the 


3 Three applicants have applied for sys¬ 
tems serving cities solely within the State of 
Texas. 
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radio spectrum), the basis for regulat¬ 
ing or controlling competition between 
Datran and established carriers, the ex¬ 
tent of public demand for services which 
is not, or will not be, met by existing 
carriers, comparative costs and fre¬ 
quency usages, and the technical and 
economic feasiblity of Datran’s proposal. 
A.T. & T. also asserts that Datran’s pro¬ 
posal would cause harmful interference 
to some stations of the Bell System com¬ 
panies, as well as additional cases of 
potential interference to full develop¬ 
ment of already established Bell System 
routes. A.T. & T. takes the position that 
construction of Datran’s proposed system 
would be more costly than expansion of 
existing Bell System routes by an equiva¬ 
lent number of circuits, that a grant 
might lead to the adoption of route pric¬ 
ing by the established carriers and cause 
an increase in rates to the general public, 
and that the need alleged by Datran 
would be better met within its time 
frame by the Bell System’s “evolutionary 
approach.’’ It is further asserted that 
Datran’s proposal will depend on intra¬ 
state. as well as interstate, service and 
require appropriate local or state author¬ 
ization. In addition, A.T. & T. claims that 
a proliferation of 11 GHz local distribu¬ 
tion systems in and around major cities 
would cause serious frequency congestion 
problems. Finally, it states that Datran's 
applications appear to be mutually ex¬ 
clusive with those filed by other special¬ 
ized common carriers for technical or 
economic reasons, or both. 

14. Western Union urges that consid¬ 
eration of the MCI carrier applications is 
premature before MCI’s already author¬ 
ized Chicago-St. Louis system has been 
demonstrated, 4 * & It requests the Commis¬ 
sion to postpone any kind of action on 
the applications of Datran and other 
applicants pending a determination of 
the underlying policy questions, since 
the proposals “threaten the common car¬ 
rier communications industry with sig¬ 
nificant change, if not upheaval.” West¬ 
ern Union claims that a grant of these 
proposals will divert revenues from its 
prime industrial areas, jeopardize the 
cost averaging approach, and threaten 
its efforts to gain a broader economic 
base and more financial stability. It also 
claims that the applicants have failed to 
demonstrate a public need for their pro¬ 
posed services, or to establish their tech¬ 
nical and financial qualifications, and 
that their proposed systems will cause 
harmful interference to some of its exist¬ 
ing stations and prejudice its ability to 
expand to full band usage on present 
routes. 

15. The applications are also opposed 
by the General System Telephone Com¬ 


1 See Microwave Communications, Inc., 18 

FCC 2d 953 (1969); reconsideration denied, 

21 FCC 2d 190 (1970); modifications granted. 

27 FCC 2d 380 (1971) ; pending on review in 
the U.S. Court of Appeals for the District 

of Columbia Circuit in American Telephone 

& Telegraph Co. et al. v. Federal Communi¬ 
cations Commission (Cases Nos. 23959 and 
23962). 


panies (General), other independent 
telephone companies, and various exist¬ 
ing miscellaneous common carriers. In 
general, they claim that grants would 
result in wasteful duplication of facilities 
within their operating territories and/or 
electrical interference to existing sys¬ 
tems. In addition, some of the applicants 
seek denial of the applications of others 
on grounds of mutual exclusivity. The 
National Association of Regulatory Util¬ 
ity Commissioners (NARUC) has peti¬ 
tioned for a public hearing on the Datran 
applications. Moreover, the Washington 
Utilities and Transportation Commission 
opposes the MCI Pacific Coast applica¬ 
tions on the ground that any diversion 
of interstate usage from established car¬ 
riers to other communications media 
would have the effect of placing a heavier 
relative burden on intrastate users of 
jointly provided facilities. 

16. The foregoing is not a complete 
listing of the applications and opposition 
pleadings on file, or a comprehensive 
summary of the individual contentions. 
However, it will serve to indicate the 
kind of proposals and objections that led 
us to institute this proceeding. 

C. ISSUES POSED BY THE NOTICE 

17. As already stated (paragraph 2 
above), the purpose of this proceeding 
is to resolve certain threshold policy and 
procedural issues before we process the 
applications and opposition pleadings on 
their individual merits and determine 
whether any further proceedings are 
necessary on such questions as may re¬ 
main. The issues to be considered in this 
proceeding were stated in the Notice as 
follows (paragraph 22): 

A. Whether as a general policy the public 
interest would be served by permitting the 
entry of new carriers In the specialized 
communications field; and if so; 

B. Whether comparative hearings on the 
various claims of economic mutual exclu¬ 
sivity among the applicants are necessary or 
desirable in the circumstances; 

C. What standards, procedures and/or 
rules should be adopted with respect to such 
technical matters as the avoidance of inter¬ 
ference to domestic communications satel¬ 
lites in the 6 GHz band, the avoidance or 
resolution of terrestrial frequency conflicts 
and route blockages both vis-a-vis the facil¬ 
ities of established carriers and among the 
applicants, and the me of frequency 
diversity; 

D. Whether some measure of protection to 
the applicants’ subscribers is called for in the 
area of quality and reliability of service; and 

E. What is the appropriate means for local 
distribution of the proposed services? 

18. The discussion of Issue A in the 
Notice was posed as a “staff analysis” on 
which the Commission took no position 
pending consideration of comments by 
interested persons (Notice, paragraphs 
22 and 45 b). The staff analysis (Notice, 
paragraphs 25-45a) concluded that a 
general policy in favor of new entry 
would serve the public interest because 
competition in the specialized field ap¬ 
pears to be reasonably feasible and can 
be expected to have some beneficial 
effects without adverse impact on service 
by established carriers. Issues B-E were 
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the Commission’s proposals, contingent 
upon adoption of the staff position on 
Issue A and subject to modification in 
light of the Commission’s resolution of 
that issue (Notice, paragraphs 22 and 
45b). On Issue B it was proposed not to 
hold comparative hearings on issues of 
economic exclusivity among the appli¬ 
cants unless there is a much stronger 
showing of exclusivity than those now 
before us. and the Commission is per¬ 
suaded that the public interest requires 
such action in the particular situation 
(Notice, paragraphs 46-50b). On Issue 

C. the Notice proposed to adopt rules 
governing frequency coordination, the 
use of frequency diversity, the orienta¬ 
tion of antennas, and technical stand¬ 
ards for antennas, as well as procedures 
for processing pending applications in¬ 
volving frequency conflicts with existing 
stations or those proposed in previously 
filed applications (Notice, paragraphs 
51-61). On Issue D we proposed to re¬ 
quire all carriers providing specialized 
services to state to their customers and 
in their tariffs the reliability of the 
service offered, to make refunds where 
the promised reliability is not met, and 
to file periodic reports with the Com¬ 
mission concerning the reliability ac¬ 
tually achieved, service complaints and 
refunds (Notice, paragraphs 62-65). 
Finally, on Issue E the Notice proposed 
that new carriers and their customers 
should have the option of achieving local 
distribution through interconnection 
with local telephone carriers or through 
construction of independent local facil¬ 
ities and, in the latter connection, re¬ 
quested comments on the use of wire, 
cable, and/or radio—particularly fre¬ 
quencies in the vicinity of 11 GHz or in 
some portion of the spectrum above 11 
GHz, such as 18 or 50 GHz (Notice, 
paragraphs 66-70). 

D. PROCEEDINGS BEFORE THE COMMISSION 

19. The Commission has received 
comments from almost 200 interested 
persons, and reply comments from those 
most directly concerned (see Appendix 
B hereto) *\ Oral argument before the 
Commission en banc was heard on Jan¬ 
uary 21-22, 1971, * 5 and rebuttal com¬ 
ments to oral argument have been re¬ 
ceived. A summary of the comments and 
reply comments on Issues A, B, and E 
by those participating in the oral argu¬ 
ment is attached as Appendix C. s * The 
rebuttal comments are summarized in 
Appendix D. 5 * 

20. The issue engendering the most 
voluminous and widespread comment is 
Issue A. All but a very few of the par¬ 
ties commented in support of the staff 
analysis and in favor of new entry in 
the specialized field. Those opposed con¬ 
sist principally of the established car¬ 
riers (A.T. & T., Western Union, GT&E 
Service Corp. (GT&E), and United Tele¬ 
phone System (United), United States 
Independent Telephone Association 
‘USITA), and the National Association 

; The motions of various parties to correct 
the transcript of the oral argument are 
hereby granted. 
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of Regulatory Utility Commissioners 
(NARUC)) .* The bulk of those com¬ 
menting in favor of new entry, apart 
from the applicants, are individual po¬ 
tential users and equipment manufac¬ 
turers and/or their associations. The 
Department of Justice and the Small 
Business Administration also filed sup¬ 
porting comments. The positions of those 
parties who commented on Issues B-E 
are indicated in the discussion below. 

21. Upon consideration of the entire 
record, we have decided to spin-off 
Issues A-C for determination herein 
and to conduct further proceedings to 
assist in a resolution of Issues D and 
E. We shall discuss each of the five 
issues in order, setting forth: (1) The 
proposals in the Notice, (2) the posi¬ 
tions of the major parties, and (3) the 
basis for our findings and conclusions 
on the merits or, in the case of Issues 
D and E, our decision as to the neces¬ 
sity for further proceedings. 

II. Discussion and Conclusions 
a. issue a: whether as a general policy 

THE PUBLIC INTEREST WOULD BE SERVED 

BY PERMITTING NEW ENTRY IN THE SPE¬ 
CIALIZED COMMUNICATIONS FIELD 

(I) Staff Analysis in the Notice 

22. We set forth our staff’s analysis 
and recommended disposition of this 
issue in the Notice at some length in 
order to facilitate effective and informed 
participation by the public (Notice, para¬ 
graph 22). Moreover, the comments of 
the parties on this issue are largely di¬ 
rected toward that analysis. Accordingly, 
in order to place their comments and our 
discussion in context, we think it worth¬ 
while to repeat verbatim below the rea¬ 
sons given by the staff for its position 
that new entry would serve the public 
interest (Notice, paragraphs 25~45a): 

25. In considering whether the public in¬ 
terest would be served by permitting new 
carriers to provide specialized communica¬ 
tions services, the basic touchstone for deci¬ 
sion is. of course, the Commission’s man¬ 
date to regulate ’’interstate and foreign com¬ 
merce in communication by wire and radio 
so as to make available, so far as possible, 
to all people of the United States a rapid, 
efficient, nationwide, and worldwide wire and 
radio communications service with adequate 
facilities at reasonable charges • ♦ ♦” (Sec¬ 
tion 1 of the Communications Act). Although 
this is the first time that the Commission 
has been presented with a large number of 
applications for authority to provide com¬ 
petitive common carrier services via micro- 
wave in the field of domestic communica¬ 
tions. the issue of competition is not new. 
The Commission has had numerous occa¬ 
sions to consider and establish policy with 
respect to the provision of communications 
services in the common carrier field on a 
competitive basis. 

26. As long ago as 1948 applications were 
filed in Docket No. 8777 by Mackay Radio 
and Telegraph Co., a predecessor company to 
ITT World Communications, Inc. (ITT), for 
authority to operate circuits to Finland, the 


’’The position of the established carriers 
is also supported by Eastern Oregon Tele¬ 
phone Co. and Consulting Communications 
Engineers, Inc. 
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Netherlands, Portugal, and Surinam in com¬ 
petition with preexisting circuits to those 
points operated by RCA Communications, 
the predecessor to RCA Global Communica¬ 
tions. Inc. (RCAC). Upon review of the Com¬ 
mission’s decision 5 * * to grant the applications 
for Portugal and the Netherlands and deny 
the Surinam application (Finland was with¬ 
drawn), the Supreme Court held: * 

(a) The Commission may not grant ap¬ 
plications to provide a competitive service 
merely because it assumes "that competition 
is bound to be of advantage in an industry 
so regulated and so largely closed as this 
one * • 

(b) The Commission may grant applica¬ 
tions for competitive circuits after an analy¬ 
sis of the trends and needs of the industry • 
and in the exercise of "the discretion given 
it by the Congress." • 

(c) "In reaching a conclusing that dupli¬ 
cating authorizations are in the public in¬ 
terest wherever competition is reasonably 
feasible the Commission is not required to 
make specific findings of tangible benefit." • 

(d) In order to grant a competing appli¬ 
cation. "the Commission must at least war¬ 
rant, as it were, that competition will serve 
some beneficial purpose such as maintaining 
good service or Improving it." An applicant 
is not required to demonstrate tangible bene¬ 
fits. There must, however, "be ground for rea¬ 
sonable expectation that competition may 
have some beneficial effect." 10 

23a. Since the Supreme Court’s decision 
in the RCA case, the Commission has granted 
authority for numerous competing direcL 
radio telegraph circuits, 11 * * * 15 in certain Instances 
without holding hearings. The Commission 
has also followed a similar policy with re¬ 
spect to the grant of competing applications 
to miscellaneous common carriers in the do¬ 
mestic communications field. In each in¬ 
stance the test was whether the competition 
was reasonably feasible and could be ex¬ 
pected to have some beneficial effect. 1 * In 
addition, the Commission has authorized the 
use of private microwave systems, ,n by entl- 


• FCC 51-197; see also FCC 55 698. 

•' FCC v. RCA Communications. Inc*, 346 

U.S.C. 86 (1953). 

7 Id. page 97. 

* Id. page 95. 

^Id. page 96. 

J, ‘ Id. page 97. 

11 See. e.g.. 26th Annual Report of the FCC, 
page 107. The Commission has also authorized 

competing international carriers to lease, or 
obtain Indefeasible rights of use of. channels 

in international cables of A.T. & T. See, e g., 
28th Annual Report of the FCC. pages 124- 

125. 

15 The Commission in Mackay Radio and 
Telegraph, Inc., 15 FCC 690 at page 737, de¬ 
fined "reasonably feasible" as encompassing 
the concept that the applicant seeking to 
compete must demonstrate: That a grant of 
its application would enhance or induce 
competition; and that a grant of its appli¬ 
cation would not endanger the ability of 
the existing carrier to continue to provide 
competitive service to the points at issue or 
to other points of its services. Specifically, 
the Commission was concerned as to whether 
there was a sufficient volxime of traffic avail¬ 
able to support both services. The presence 
of such a volume of traffic was taken as an 
indication that competition was reasonably 
feasible. 

lfl In the Matter of Allocation of Frequen¬ 
cies in the Bands Above 890 Me.. 27 FCC 359 
(1959), 29 FCC 825 (1960). 
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ties to satisfy their own needs. This also 
Introduces an element of competition in 
the sense that a potential user now has the 
alternative of leasing facilities from a com¬ 
mon carrier or providing his own facilities. 

27. We note that there are not numerous 
precedents in the general domestic com¬ 
mon carrier service field for the authoriza¬ 
tion of competing circuits. This is due pri¬ 
marily to the fact that until the filing of the 
applications considered in Microwave Com¬ 
munications. Inc.. 18 FCC 2d 953 (1969), 14 
reconsideration denied 21 PCC 2d 190 (1970), 
the Commission had no occasion to consider 
applications for competitive service in this 
area. In its MCI decision, the Commission 
granted applications of MCI to provide spe¬ 
cialized interstate common carrier services 
between Chicago and St. Louis upon a find¬ 
ing that competition was reasonably feasible 
and could be expected to provide some public 
benefits. While not determinative of issues 
posed by the instant applications, the MCI 
decision indicated a disposition to foster in 
the specialized communications field a com¬ 
petitive environment within which users may 
have a wider range of choices as to the means 
of satisfying their special communications 
needs. 

28. The public interest would be best 
served by allowing the entry of new com¬ 
munications common carriers to serve the 
markets for special communications serv¬ 
ices. to the extent that such entry can be 
accommodated within the limitations of ra¬ 
diofrequency availability. For the reasons set 
forth below, competition in this area meets 
the long-established test, i.e„ that it is rea¬ 
sonably feasible and can be expected to have 
some beneficial effect. Indeed, the advan¬ 
tages of such a policy appear to be manifold 
and to outweigh any risk that the public in¬ 
terest would be adversely affected. 

29. The demand for all types of communi¬ 
cations service is growing very rapidly. The 
use of standard voice communications serv¬ 
ices is expanding at very high rates and it 
is expected that this rapid growth will con¬ 
tinue. if not Increase. 16 In addition, data 
communication, which has been in an embry¬ 
onic stage of development, will probably ex¬ 
hibit very substantial growth over the next 
decade. 10 In proposing a policy favoring the 
entry of new specialized common carriers, we 
look toward a degree of competition oriented 
toward the development of new communica¬ 
tions services and markets and the applica¬ 
tion of improvements in technology to 
changing and diverse demands. Thus, we are 
not faced with the question of whether we 
should increase the number of carriers which 
are to serve a fixed market with the same 
services, as is implied by many of the argu¬ 
ments raised by the established carriers. 
Rather we anticipate that the new carriers 
would be developing new services and would 
thereby expand the size of the total com- 


See footnote 4. 

** About 87 percent of the Bell System’s 
interstate revenue is from message toll tele¬ 
phone and wide area telephone service, and 
these services have an annual growth rate 
of 15 percent. It has been estimated that the 
existing plant of the Bell System will quad¬ 
ruple by 1980. See Statement of R. R. Hough. 
Vice President. A.T. & T.. before the FCC 
during continuing surveillance meetings, 
week of Sept. 8, 1969. 

win its report to the Commission in the 
computer inquiry (Docket No. 16979) Stan¬ 
ford Research Institute estimated that by 
1980 10-50 percent of the Bell System plant 
may well be serving data users (as measured 
in terminal hours). However. A.T. & T. esti¬ 
mated that by 1980 data use will amount to 
only 5-10 percent of the peak network load. 
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munications market. There may well be re¬ 
alignments of customers for specific services 
in accord with the types and degrees of 
specialization provided by different carriers. 
But any loss to the established carriers can 
be expected to occur only in terms of their 
relative share of the total communications 
market which would be served and not in 
terms of the volume of communications pro¬ 
vided. Since the total communications mar¬ 
ket being served is likely to be increased, the 
existing carriers’ volumes of traffic may in¬ 
crease at the same time that there is entry 
by the new carriers. 17 Moreover, the filings be¬ 
fore us indicate that the special service mar¬ 
kets are quite different from the standard 
toll telephone service. The existing com¬ 
munications network was established to meet 
the requirements of voice transmission in a 
market where consumer demands were gen¬ 
erally similar. However, data users require 
not only a different application of communi¬ 
cations technology, but also have require¬ 
ments for services that are heterogeneous 
in character. For example, Datran proposes 
to construct digital technology transmission 
systems especially to meet data requirements. 
Other applicants, while proposing to use 
analog transmission techniques, propose to 
offer services with systems more closely de¬ 
signed to the requirements of transmitting 
digital and other nonvoice traffic. The appli¬ 
cants would be able to use systems that 
have not been engineered around the spe¬ 
cialized requirements of voice traffic (such as 
sensitivity to 6teady line noise but relative 
insensitivity to impulse noise and phase dis¬ 
tortion) . Some may even offer systems totally 
optimized to the requirements of data trans¬ 
mission or other specialized traffic. In sum¬ 
mary. the diversity that characterizes both 
the demand and the technology supports our 
conclusion that new entry in this field is 
reasonably feasible. 

30. There appears to be an increasing pub¬ 
lic need and demand for the availability of 
diverse and flexible means for meeting 
heterogeneous communications require¬ 
ments. Furthermore, the means for satisfying 
such needs are becoming available through 
rapid developments in communication, com¬ 
puter and related technologies. The informa¬ 
tion before us affords grounds for a reason¬ 
able belief that there is a substantial public 
need for the proposed services which is not 
now being adequately met by the established 
carriers. The computer inquiry showed that 
there was dissatisfaction on the part of the 
computer industry and by many data users 
who had been attempting to adapt their re¬ 
quirements to existing services. 18 Datran has 
persuasively stated the public need for rapid, 
accurate and low-cost data transmission, the 
drawbacks in using existing facilities engi- 


17 We note that despite the claims of po¬ 
tential adverse effects upon the established 
carriers that were made in the Carterfone 
case (13 FCC 2d 420). A.T. & T. Chairman 
Romnes stated in the 1968 Annual Report 
(page 4): 

“Since customers now have more options in 
using the network, this should further in¬ 
crease usage and enhance the growth of 
our business. Competition in providing com¬ 
munications equipment that may be con¬ 
nected to the network will no doubt ac¬ 
celerate, but we are confident of our ability 
to meet the tests of the market. In the ex¬ 
panding structure of communications there 
is opportunity for all.” 

u* For a summary of the responses of the 
computer industry and data users, see Re¬ 
port No. 2 of the Stanford Research Institute 
study in the computer inquiry (Docket No. 
16979). 


nee red for voice and record transmission, and 
the advantages of a switched, all-digital net¬ 
work with end-to-end compatibility (see 
paragraphs 7-9 • • • lof the Notice]). More¬ 
over, the showings in the MCI applications 
(e.g., the Arthur D. Little and Spindletop 
studies) support the view that there is wide¬ 
spread interest in the types of specialized, 
private line services proposed by it and other 
applicants. The circumstance that so many 
applicants apparently believe that there are 
markets to be developed Is also of some sig¬ 
nificance. By permitting the entry of special¬ 
ized carriers, we would provide users with 
flexibility and a wider range of choices as 
to how they may beat satisfy their expanding 
and changing requirements for specialized 
communication service. 

31. We note in this connection that the 
applicants are in a disadvantageous competi¬ 
tive position vis-a-vis A.T. & T. insofar as 
prompt inauguration of the proposed serv¬ 
ices is concerned. Action on their applica¬ 
tions may be delayed for some time by the 
necessity of resolving claims in petitions to 
deny, inter alia, that the showing of need is 
Inadequate. Since A.T. & T. ha6 numerous 
long line facilities, both cable and radio, and 
many diverse routes, it generally has enough 
flexibility and spare capacity to institute new 
services (at least on a limited scale) without 
having the immediate necessity of obtaining 
authorization for new or modified facilities. 
Therefore, A.T. & T. need only file a tariff 
in order to commence providing service on 
its authorized facilities. A.T. & T. is thus in 
a position to offer at any time services with 
many of the features proposed by the appli¬ 
cants, while challenging the showings of need 
made by would-be new entrants and claiming 
that hearings are required on their proposals. 

32. There is also a question as to whether 
the existing carriers can meet the require¬ 
ments in the specialized markets promptly, 
efficiently and effectively without prejudice 
to full and timely satisfaction of the increas¬ 
ing requirements of the public monopoly 
services. The responsibility for meeting the 
nation’s growing and changing communica¬ 
tions requirements is now largely concen¬ 
trated in the Bell System. This responsible? 
is becoming more and more difficult to dis¬ 
charge in a manner which enables the Bel! 
System to satisfy timely and effectively all 
existing and anticipated communications re¬ 
quirements. This is partly because of the 
diversity of such requirements, the obvious 
problems of designing and engineering facili¬ 
ties capable of meeting all such requlrenv tg 
with equal efficiency, economy and expedi¬ 
tion, and the huge and increasing amounts cf 
new capital that the Bell System must raise 
for construction purposes. The entry of n^w 
carriers would have the effect of dispersing 
somewhat the burdens, risks, end initiatives 
involved in supplying the rapidly growing 
markets for new and specialized service 
am^ng a multiplicity of entrepreneurs who 
appear ready, willing and able to assume 
these undertakings. It would also expand the 
capability of the communications industrv 
to respond to the challenge of meeting the 
rapidly growing and varied demands of com¬ 
munications users. 

33. A.T. & T. claims that the entry of 
specialized carriers will result in the sacrifice 
of economies of scale and the incurrence of 
social costs. However, the achievement of any 
economies of large scale supply In particular 
facilities may be at the expense of potential 
economies In other directions. In order to 
realize large scale economies, a single sup¬ 
plier must conglomerate diverse functions 
and provide general standardized services, 
thereby foregoing potential economies of 
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specialization that could be derived from 
serving a specialized portion of the market. 
During an era of relative stability in tech¬ 
nology. characterized by markets with homo¬ 
geneous demands, the efficiency of large scale, 
single supply is necessarily considerably 
greater than it is during an era of rapidly 
changing applications of improved technol¬ 
ogy and growing potential markets made up 
of diverse consumer demands. Any attempt 
to adapt facilities designed primarily to meet 
voice requirements to the quite different re¬ 
quirements of data communications may 
entail such compromises in service as to 
leave both types of users dissatisfied, 10 and 
may vitiate the economies of scale the car¬ 
riers postulate. 

34. Further, while economies of scale may 
result when large general purpose transmis¬ 
sion facilities can be used to meet relatively 
homogeneous communications requirements, 
there may be other drawbacks. The sheer 
size of the A.T. & T. organizational struc¬ 
ture, its enormous financing requirements, 
its vertical integration, and near monopoly 
position in the provision of communications 
services may make it slower to perceive and 
respond to individual, specialized require¬ 
ments and to initiate market and technical 
innovations.*' Competition in the specialized 
communications field would enlarge the 
equipment market for manufacturers other 
than Western Electric, and may stimulate 
technical innovation and the introduction of 
new techniques. Moreover, new carriers with 
smaller scale operations could devote their 
undivided attention to the particular needs 
to be served and, lacking a captive market, 
would be under pressure to innovate to pro¬ 
duce those types of services which would at¬ 
tract and retain customers. 


10 A.T. & T., In effect, recogizes some short¬ 
comings in the use of voice oriented facilities 
for data transmission in that it is gradually 
working toward digital transmission with the 
•evolutionary approach* necessitated by its 
existing plant. As Datran points out. it ap¬ 
parently recognized this need some time ago. 
An article entitled ‘Transmission Aspects of 
Data Transmission Service by Using Private 
Line Voice Telephone Channels’ in the Bell 
System Technical Journal, Nov. 1957, states 
that: 

"The telephone network was developed for 
speech transmission, and its characteristics 
were designed to fit that objective. Hence, it 
is recognized that the use of it for a distinctly 
different purpose, such as data transmission, 
may impose compromises both in the medi¬ 
um and in the special service contemplated." 

See also, "Transmission Across Town or 
Across the Country," Bell Laboratories Rec¬ 
ord (May/June 1969), pages 162, 167, to the 
effect that the use of digital transmission for 
voice may be more costly than analog 
transmission. 

^In its report and order relating to the 
establishment of domestic communication- 
satellite facilities by non-governmental en¬ 
tities, Docket No. 16495, Mar. 24, 1970 (22 
FCC 2d 86), the Commission took note that 
"A.T. & T. has stated that it views satellite 
transmission as another form of transmission 
similar in function to terrestrial microwave 
systems and coaxial cables, and that there 
are no communications services which could 
be offered by satellites which cannot now be 
offered by terrestrial facilities." (paragraph 
26, footnote 7) However, the Commission 
observed that: 

"The most important value of domestic 
satellites at the present time appears to lie 
in their potential for opening new communi¬ 
cations markets, for expanding the beneficial 
role of competition in the existing markets 
for specialized communication services, and 
for developing new and differentiated serv¬ 
ices that reflect the special characteristics 
of the satellite technology." (paragraph 25) 


35. In an industry of the size and growing 
complexity of the communications common 
carrier industry, the entry of new carriers 
could provide a useful regulatory tool which 
would assist in achieving the statutory ob¬ 
jective of adequate and efficient services at 
reasonable charges. Competition could af¬ 
ford some standard for comparing the per¬ 
formance of one carrier with another. More¬ 
over, competitive pressure may encourage 
beneficial changes in A.T. & T.’s services and 
charges in the specialized field, and stimu¬ 
late counter innovation or the more rapid 
introduction of new technology. The Com¬ 
mission noted in its MCI decision the appar¬ 
ent response of A.T. & T. to MCI’s proposal 
in modifying certain of its sharing provi¬ 
sions of its private line tariff offerings (18 
FCC 2d 953,961-2). 

36. We are not persuaded that the allega¬ 
tion of "creamsklmmlng" is well-founded or 
would Justify a bar against new entry of the 
type proposed here. The concept of cream- 
skimming assumes that the total potential 
market that could be served is actually being 
served by the established carriers and that 
they are responding to all changes in de¬ 
mand and technology at an optimum rate. 
It postulates that there is no room for a 
potential entrant without giving him part 
of the existing market and the only attrac¬ 
tion to the potential entrant is the existence 
of the cream on the low cost routes. But it 
appears that the principal attraction for the 
new applicants here is not the cream of the 
existing markets, but rather special service 
markets that have not been developed. As 
earlier mentioned, the entrants seek to ex¬ 
pand the size of the total communications 
market in a manner that may benefit all 
communications users. 

37. Further, the development of new mar¬ 
kets must always take place gradually and 
begin in those particular submarket areas 
where maximum demand can be stimulated 
at minimum cost. This is the manner in 
which all new products and services are in¬ 
troduced, and it is practiced by the estab¬ 
lished carriers. When A.T. & T. developed its 
audio and video services during the 1948-58 
period, it chose to serve only the larger pop¬ 
ulation centers and not outlying areas. As a 
result the Commission authorized intercity 
relay facilities to broadcasters and to miscel¬ 
laneous common carriers. More recently, 
A.T. & T. claims that the costs of high ca¬ 
pacity microwave and cable facilities used 
between major cities Justify its experimental 
Series 11,000 tariff which is applicable only 
between large cities. Further, A.T. & T. 
originally proposed plans to introduce inter¬ 
state Plcturephone service initially only be¬ 
tween Pittsburgh’s Golden Triangle area and 
lower Manhattan.* 1 

38. Though claiming that the geographi¬ 
cal scope of the applicants' proposals is too 
small.- the established carriers have not 
elected to specify any additional locations 
needing the proposed services at this time. 
The proposals now before us cover large sec¬ 
tors of the country, much larger than one 
might expect in initial proposals. Datran’s 
proposed initial network is limited to 35 
markets where the level of maturity of digital 
technology has created the greatest Initial 
requirement for data transmission. However, 
it states that it plans ultimately to expand 
the system to serve all significant interstate 
as well as intrastate data transmission mark¬ 
ets, "including residential subscribers as 
digital technology is extended to the home." 
As Datran points out, business and other 
institutions, rather than individuals, pres¬ 
ently constitute the overwhelming majority 
of potential data transmission users and they 


** A. T. & T. has since requested dismissal of 
its applications for authority to provide such 
service. However, it is offering Plcturephone 
service in Pittsburgh. 


are heavily concentrated in major metropoli¬ 
tan areas. We would not expect a system 
such as that proposed by Datran to be con¬ 
structed on a total nationwide basis at one 
time, though we would anticipate orderly 
expansion and development of communi¬ 
cations plant to meet evolving market de¬ 
mands.^ 1 Moreover, the combined routes of 
the applicants proposing specialized, private 
line services appear to cover the bulk of the 
major cities where customers for such serv¬ 
ices are apt to be concentrated, and they are 
proposing interconnection. We can reasonably 
expect applicants to propose extensions of 
their systems as their markets develop, and 
there is no indication of a cessation in the 
filing of new applications for special services 
in additional areas. Competition in the re¬ 
sponse to these new demands may result in 
much faster geographical extension of the 
services than would be the case if all markets 
were preserved for the established carriers. 
Finally, other customers could be reached 
by spur routes from these networks as de¬ 
mand develops, pursuant to Commission 
action under sections 201(a) and 214(d) if 
necessary In the public interest. 

39. Assuming that the questions of inter¬ 
ference and frequency blockage are satis¬ 
factorily resolved (see paragraphs 54-58 ♦ • • 
[of the Notice]), we see no real basis for the 
asserted fears that the authorization of spe¬ 
cialized systems would affect rates for exist¬ 
ing common carrier services or delay the 
planned construction of high-capacity sys¬ 
tems in this decade. Preliminarily, we note 
that there appears to be a basic Inconsistency 
between the claim of adverse impact and 
the contention that there is no public need 
for the proposed services. Clearly, if the ap¬ 
plicants are unable to attract subscribers be¬ 
cause their needs are being fully and satis¬ 
factorily met by established carriers, there 
can be no adverse impact. On the more rea¬ 
sonable premise that unmet public need 
exists, some diversion of existing and poten¬ 
tial traffic may occur. On the other hand, the 
stimulative effect of the specialized services 
may actually increase the amount of traffic 
being carried by the established carriers (see 
paragraph 29). Moreover, to the extent that 
they provide local distribution service as 
proposed by some of the applicants, estab¬ 
lished carriers would also realize an Increase 
in business. Established carriers would, of 
course, be free to compete on equal terms 
with the new entrants and might obtain a 
very substantial portion of the specialized 
communications markets Indeed, their 
established position and the fact that they 
already provide various communications 
services to potential customers for the spe¬ 
cialized services could very well afford them 
a competitive advantage over newcomers to 
the field (see also paragraph 31 above). 

40. It is important to recognize that we 
are concerned with only a relatively small 
percentage of established common carrier 


a We note that the carriers cannot con¬ 
sistently claim both that there is no need for 
these specialized services and that the geo¬ 
graphical scope of applicants' proposals is 
too small. 

** Indeed, the Bell System and Western 
Union began on a modest basis and gradually 
evolved to their existing positions. Moreover, 
while the Bell System serves the bulk of the 
Nation’s population. It does not serve most 
small towns and rural areas. 

34 A representative of Datran has stated 
that it expects to obtain only about 10 per¬ 
cent of the data market by 1980 (see Tele¬ 
communications Reports, Vol. 36. No. 20 
(May 18. 1970), page 5). 
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service to the public.® For example, A.T. Sc 
T.’s present interstate business constitutes 
only about 30 percent of the Bell System’s 
total business: about 87 percent of the in¬ 
terstate revenue is from message toll tele¬ 
phone and wide area telephone service 
(WAT8), and these latter services have an 
annual growth rate of about 15 percent® 
None of the applicants proposes to provide 
this type of service and we see no reason 
to expect any undesirable effects upon these 
services. An examination of A.T. & T.’s pri¬ 
vate line, program transmission and other 
more specialized services indicates that an 
estimate of the proportion of A.T. Sc T. serv¬ 
ices that Is vulnerable to competitive inroads 
would be on the order of 2-4 percent of Its 
existing total business. Moreover, it has been 
estimated that the existing plant cf the Bell 
System will quadruple by 1980. 27 Thus, It is 
difficult to see how a diversion (If, indeed, 
there is any diversion) of some portion of 
that comparatively small percentage of total 
business represented by Interstate special¬ 
ized services would have any substantial 
effect on telephone rates and service or delay 
or preclude whatever expansion of facilities 
is needed to accommodate the rapid growth 
In telephone traffic. In light of this and the 
estimate of A.T. & T. that by 1980 data will 
amount to only 5-10 percent of Us peak net¬ 
work load, we cannot find merit in the argu¬ 
ment that the high-capacity facilities which 
A.T. Sc T. plans for the next decade are in 
any substantial or relative measure depend¬ 
ent upon a very substantial growth In data 
and specialized private line services of 
A.T. & T.. far exceeding existing percentages, 
and would be made possible only by a denial 
of the applications before us.® Similarly, 
nothing before us warrants a conclusion that 
the uniform tariff policies of the established 
carriers would be endangered. It has not been 
shown that the rates of the new entrants 
would In fact be lower than Bell could Justify 
with its uniform charging approach or that 
there is any real threat to the rates of the 
established carriers. In the event that ad¬ 
verse consequences to the public should de¬ 
velop, the Commission can take such action 
on the relevant tariff filings as may be neces¬ 
sary to protect the public. We think that in 
the context of the matters now before the 
Commission involving proposed new and 
different services, a question of this nature 
is more appropriately considered in connec¬ 
tion with the tariffs rather than upon au¬ 
thorization of the facilities. 


* All of the applicants propose interstate 
facilities and services except three applicants 
in Texas, which, we understand, does not re¬ 
quire state certification for intrastate serv¬ 
ice. Applicants proposing to operate where 
state or local authorization Is required for 
intrastate service must, of course, obtain the 
necessary authorization prior to engaging in 
such service, and where proposed facilities 
are Jtistlfied on the basis of intrastate serv¬ 
ice, local or state authorization must be ob¬ 
tained prior to the filing of microwave ap¬ 
plications (see § 21.15(c) (4) of the rules). 

* However, the telephone facilities may be 
used for the transmission of data (e.g., 
Dataphone). It has been estimated that about 
200,000 of the present approximately 96 mil¬ 
lion telephones are Dataphones. The use of 
Dataphones is expected to increase. 

97 See Statement of R. R. Hough, Vice-presi¬ 
dent, A.T. Sc T., before the FCC during con¬ 
tinuing surveillance meetings, week of Sept. 
8. 19G9. 

’"As earlier indicated (footnote 16 above), 
A.T. & T. has estimated that by 1980 data 
will amount to only 5-10 percent of its peak 
network load. 
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41. In addressing the question of pricing 
practices we must not overlook the possibility 
that the converse situation may arise. We 
refer to the possibility that the established 
carriers may file unduly low or discrimina¬ 
tory tariff schedules and thereby subject the 
new entrants who Increase the competitive 
character of the market to unfair competi¬ 
tion. In this connection we note that A.T. A- T. 
could file tariffs which price Its potentially 
competitive services below cost to prevent or 
limit entry and seek to recover the losses 
through cross-subsidy from Its monopoly 
message toll telephone and WATS market. 
The Commission has already addressed itself 
to this problem by undertaking an examina¬ 
tion of ratemaking principles in Dockets 
Nos. 16258 and 18128. See also the Commis¬ 
sion’s report and order in the domestic satel¬ 
lite proceeding (Docket No. 16495), 22 FCC 
2d 86, 96. The notice of proposed rulemaking 
in Docket No. 18703 (FCC 69-1140) looks to¬ 
ward an expansion of the scone of informa¬ 
tion available to the Commission at the time 
of proposed rate changes or new services by 
any major carrier. In addition, the Commis¬ 
sion is expected to address Itself further in 
the near future to this problem and to ex¬ 
plore the feasibility of establishing ratemak¬ 
ing standards which would identify cross¬ 
subsidization as well as policies directed to 
their prevention or elimination. 

42. We turn now to a consideration of the 
other established carriers. First, there are 
the independent telephone companies. These 
are not engaged to any substantial degree in 
providing either interstate data or sneciaiized 
private line services. Instead, for the most 
part, they are engaged in the provision of 
local exchange and other local services. Th?y 
participate in interstate service primarily 
for the provision of the local distribution 
facilities. Under these circumstances it is dif¬ 
ficult to visualize how they would he affected 
adversely by a grant of the pending applica¬ 
tions. In fact, to the extent that these ap¬ 
plicants rely upon or use existing local dis¬ 
tribution facilities, their entry would In¬ 
crease the business of the independents. 

43. The situation in the case of Western 
Union is different. Its revenues from leased 
systems and Telex account for about 30 and 
15 percent, respectively of its total revenues, 
with the remaining 55 percent coming from 
message telegraph service and other services. 
The potential impact upon Western Union 
is therefore greater than upon either the 
Bell System or the Independents. Such po¬ 
tential impact must, however, be evaluated 
In the context of the overall public Interest. 
First of all. as already set forth in detail, we 
are here concerned with the sharing of a new, 
relatively untouched market In a field where 
even the present demand is growing at a 
very rapid rate. Secondly, the proposed serv¬ 
ices are designed to meet demands not being 
satisfied by the current services of the es¬ 
tablished carriers. Moreover, we believe that 
this market will best be served by a com¬ 
petitive service of supply. Thirdly, we are 
primarily concerned with the provision of 
interstate facilities. In this connection, we 
note that Western Union for the most part 
does not use Its own facilities, but instead 
acquires them largely by lease or rental from 
A.T. Sc T. In fact, there is no established 
pattern for the installation of new facilities 
by Western Union other than its recently 
filed applications for facilities over a route 
from Cincinnati to Atlanta. Finally, the Com¬ 
mission has Just announced that it has in¬ 
structed its staff to prepare a decision ap¬ 
proving Western Union’s application to 
purchase the Bell System TWX system with 
estimated annual revenues of $86 million for 
1971. This in Itself should, if the transaction 
is given final Commission approval, increase 


Western Union’s annual revenues materially. 
In view of all of these factors, it is our 
conclusion that additional competition is 
reasonably feasible and that the foreseeable 
public benefits from the new services set 
forth above (see paragraphs 30-35) far out¬ 
weigh the potential dangers to Western 
Union. In any event, there is no substantial 
showing that a grant of the applications 
would deprive the public of any services 
provided by Western Union which it is now 
enjoying and there are very substantial 
grounds for finding that numerous benefits 
in the way of new, different and less expen¬ 
sive services would result from a grant of the 
pending applications. 

44. The most Important safeguard, how¬ 
ever. is the fact that the Commission has 
ample power under the Communications Act 
to take such regulatory action as may be nec¬ 
essary in the public interest to avoid adverse 
impact on the achievement of statutory goals 
and. particularly, the basic purpose stated in 
section 1 of the Act. The Commission would, 
of course, not permit any degradation in over¬ 
all services to the public or any impediment 
to the realization of their development. The 
results of any authorizations would be the 
object of close and continuous scrutiny by 
the Commission. Should adverse conse¬ 
quences develop or appear Imminent, the 
Commission can take such remedial action 
or precautionary measures as may be neces¬ 
sary to protect the public. As indicated, ap¬ 
propriate action can be taken in connection 
with the tariffs. In addition, any renewal of 
license for the proposed facilities would re¬ 
quire a public interest finding, and could be 
subject to any needed conditions. Moreover, 
the Commission's broad rule making powers 
are always available. Finally, we do not con¬ 
template any protective umbrella to shield 
the competitors, except from predatory 
pricing and other unfair anticompetitive 
practices, or any artificial bolstering of 
operations that cannot succeed on their own 
merits. 

45. In short, we have an opportunity now 
to see if the benefits that may reasonably 
be anticipated from entry of new carriers in 
this narrow field will in fact materialize. 
We can do so at what appears to be minimal 
risk. If we fail to explore this opportunity, 
the present situation in which one carrier 
dominates the entire domestic communica¬ 
tions scene will continue indefinitely, and 
we are unlikely to know what the public may 
be missing. On balance, we think that the 
better course In the public interest is to 
apply long standing precedent to the area of 
domestic microwave services and to open the 
door to realization of the possible advantages 
while keeping a watchful eye to avoid any 
adverse effect. 

45a. Accordingly. Inasmuch as it appears 
that additional competition is reasonably 
feasible In this burgeoning market and that 
the entry of new carriers may be expected to 
benefit the public by providing new and 
differentiated services, there is no need to 
designate the pending and anticipated appli¬ 
cations for hearing on the broad issue of 
whether the public interest would be served 
by competition to the established carriers in 
the provision of specialized services or on the 
related contentions with respect to alleged 
duplication of facilities, the general question 
of the need for the new services and impact 
on uniform tariff policies and existing serv¬ 
ices. Interested persons may make as full a 
showing as they desire on this aspect in their 
comments in this proceeding, and the Com¬ 
mission will, of course, carefully consider all 
material submitted in arriving at policy de¬ 
terminations. However, we do recommend 
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that the policy decisions made In the pro¬ 
ceeding should be dispositive of such ques¬ 
tions for purposes of these applications, In 
the absence of unusual and distinguishing 
circumstances, 

(2) PositiOTis of the Parties: Established 
Carriers 

23. The established carriers (princi- 
cipally A.T. & T. and Western Union T do 
not purport to be opposed to competition 
per se but urge that rule making is an 
inappropriate procedure for resolving the 
policy issues involved in new entry, both 
as a matter of law and of sound regula¬ 
tion, They assert that the staff analysis 
rests on untested and unsupported as¬ 
sumptions, and that evidentiary hearing 
is required to compile a full record and to 
afford an opportunity for cross-examina¬ 
tion—particularly as to the applicants’ 
market studies and showings of need. 
A.T. & T. would settle for a single, na¬ 
tion-wide evidentiary hearing whereas 
Western Union seeks multiple hearings 
on regions or individual routes. 

24. For a more detailed description of 
A.T. & T.’s contentions, see Appendix C, 
pages 18-24, and Appendix D, pages 8-9. 
Very briefly, A.T. & T. asserts that the 
staff analysis has an inadequate basis and 
rests upon untested and unsupported as¬ 
sumptions that: The new entrants would 
provide new services (which the estab¬ 
lished carriers do not, or could not in the 
future, provide) and expand the size of 
the total communications market, that 
there is a burgeoning market sufficient 
to support indiscriminate entry of new 
specialized carriers, that there would be 
no effect on the ability of existing car¬ 
riers to continue to realize declining unit 
costs, that there would be no impact on 
nationwide average rates, and that com¬ 
petition would spur innovation and the 
introduction of new technology. 

25. A.T. & T. claims that there is no 
evidence as to the need for additional 
carriers, that it is not sufficient to rely 
on the Computer Inquiry and the market 
studies of the applicants, that it is 
erroneous to compare the proposed serv¬ 
ices with existing offerings since as pub¬ 
lic need develops, the existing carriers 
will meet it. It further asserts that the 
gist of the applicants’ proposals is lower 
rates, whereas the real consideration 
should be lower costs. There are no facts 
before the Commission to establish 
that the Bell System has been unre¬ 
sponsive to data needs, or that the 
applicants would provide services as ef¬ 
ficiently and economically as the Bell 
System. The existing structure of the 
communications industry has served the 
country well, and the Bell System is re- 


7 The position of A.T. & T. and Western 
Union Is also supported by GT&E Service 
Corp. (T&E), United Telephone System 
(United), the United States Independent 
Telephone Association (USITA), the National 
Association of Regulatory UtUity Commis¬ 
sioners (NARUC), Eastern Oregon Telephone 
Co. and Consulting Communications Engi¬ 
neers, Inc. We note, however, that Inter¬ 
national Telephone and Telegraph Co. (ITT) 
commented in support of new entry. 
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sponsive to new and emerging service 
needs including data (as shown by Ap¬ 
pendix C to its comments, Appendix A 
to its reply comments, and its plans to 
complete construction of a digital data 
network for 60 cities by 1975). 

26. In addition, A.T. & T. claims that 
the staff analysis does not adequately 
consider the effect of new entry on tele¬ 
phone users. It states: 

The impact of such departure from well- 
established policy on quality and adequacy 
of the national telecommunications net¬ 
work, the services it provides, the declining 
unit costs realized and to be realized by the 
existing carriers, uniform nationwide rates, 
the pace of technical and service innova¬ 
tion. national security and efficient spec¬ 
trum utilization—all matters of vital im¬ 
portance to users In general—would, we 
believe be substantial and cannot be ignored. 

A.T. & T. asserts that the new en¬ 
trants are proposing to engage in 
“creamskimming”—selective competition 
whereby revenues from profitable routes 
are diverted by a new carrier which 
chooses not to serve less profitable 
routes. While the greatest demand has 
been and still is for voice communica¬ 
tion, the growth rate of data sets was 
over 50 percent in 1969 and, absent new 
entry, private line revenues are pro¬ 
jected to grow to $1.5 billion by 1975 
and $2.7 billion by 1980. The diversion 
of revenues from new entry would not 
be insubstantial, and new entry might 
prejudice economies of scale benefits, 
delay the installation of large capacity 
facilities on high density routes—there¬ 
by jeopardizing the realization of de¬ 
clining unit costs, and cause a departure 
from Bell’s practice of nationwide aver¬ 
age rates. While the major impact 
would be interstate, the effect on separa¬ 
tions cannot be ignored. And, finally, the 
staff analysis does not comport with 
sound administrative practice. The car¬ 
riers have raised substantial public in¬ 
terest questions which require evi¬ 
dentiary hearing. 

27. In the event that the Commis¬ 
sion should authorize new entry, 
A.T. & T. urges that every carrier (in¬ 
cluding A.T. & T. and Western Union) 
should be able to compete fully under 
explicit ground rules set forth by the 
Commission. It agrees that there should 
be no cross-subsidization or temporary 
price cuts. However, A.T. & T. should be 
permitted to depart from its nationwide 
rate structure where that practice in¬ 
hibits its ability to compete effectively. 
Long-run incremental costs should be 
the cost criterion for pricing competi¬ 
tive services, and there must be no pro¬ 
tection of inefficient specialized carriers 
who have no economic basis for survival. 

28. For a more detailed summary of 
Western Union’s position, see Appendix 
C, pages 25-29. In brief. Western Union 
urges that the Commission is required, 
as a matter of law and sound regulation, 
to appraise the consequences of increased 
competition by new carriers in eviden¬ 
tiary hearings involving particular geo¬ 
graphic areas and the specific services 
for which licenses are sought. There is 
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an expanding market for communica¬ 
tions services, including data communi¬ 
cation. but this market is not unlimited, 
is not growing at the same pace in vari¬ 
ous markets throughout the country, and 
its contours cannot be determined at this 
point in time. Evidentiary hearings are 
required by applicable law, for the Com¬ 
mission cannot by rule decide such ad¬ 
judicatory issues as the nature and ex¬ 
tent of the public need for particular 
services in a particular geographic area, 
the extent to which existing carriers will 
be injured in a given area by a particular 
type of new specialized service, or the 
relative benefits and burdens to the pub¬ 
lic on a particular route with respect to 
the particular communications service. 
Moreover, the staff analysis is based on 
multiple assumptions, none of which is 
supported by evidence or could be sup¬ 
ported as a generality covering the entire 
nation and all possible forms of special¬ 
ized communications services in all 
markets. 

29. In addition. Western Union claims 
that the new entrants would be com¬ 
peting primarily among themselves and 
with Western Union, rather than with 
A.T. & T. Western Union states that its 
message telegraph service is a “profitless 
monopoly” and that 44 percent of its 
revenues and the bulk of its profits are 
derived from leased systems and Telex 
service. New entrants can be expected to 
divert substantial revenues from West¬ 
ern Union without compensating public 
benefits and such diversions would be 
particularly heavy initially, as a new 
entrant would almost certainly offer low 
rates in an attempt to obtain traffic. The 
result of a price war would be to weaken 
Western Union and reduce its ability to 
compete effectively with A.T. & T. West¬ 
ern Union claims that it is the only car¬ 
rier with resources to provide effective 
competition to A.T. & T., and that new 
services cannot compensate for the loss 
or severe weakening of its service. If new 
entry is authorized, Western Union must 
be permitted to compete effectively and 
to offer its services at rates competitive 
with those of the new entrants. The 
Commission should declare that such 
rates are lawful, being based on com¬ 
petitive necessity, provided only that 
they do not burden a carrier’s other 
customers. 

Applicants 

30. The applicants argue, with De¬ 
partment of Justice support (Appendix 
C, pages 32-36), that the rule making 
approach is entirely appropriate, in the 
public interest, and in accord with appli¬ 
cable legal and statutory authorities, 
Commission precedent in comparable 
situations, and the practice of other ad¬ 
ministrative agencies. They urge that 
the staff analysis comports with the RCA 
test, and is well-founded. They further 
claim that there is abundant warrant in 
the record and other material officially 
before the Commission for a finding that 
new entry in the special service market 
is reasonably feasible and can be ex- 
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pec ted to have some beneficial effects 
without adverse impact on established 
carriers. Their comments, which are 
summarized in Appendix C, pages 1-17, 
42, and Appendix D, pages 1-8, 2,1 are 
briefly highlighted below. 

a. Potential market and public need 
and demand for the proposed services. 

31. The MCI carriers state that the 
need and potential demand for the pro¬ 
posed services is evidenced by the rec¬ 
ord in the MCI case, the record in the 
Computer Inquiry (Docket No. 16070), 
and independent studies for the MCI 
carriers made by Spindletop Research 
Center, Arthur D. Little & Co., and Tech¬ 
nical Communications Corp. in connec¬ 
tion with the pending applications. They 
further point to Executive Branch re¬ 
ports favoring new entry, and comments 
by potential users and other members of 
the public in this proceeding." Appended 
days. N*95: Applicant does not intend 
to MCTs reply comments are represent¬ 
ative views of 93 respondents expressing 
interest in the proposed services and/or 
some dissatisfaction with existing serv¬ 
ices of the Bell System (MCI Reply 
Comments, Appendix A) and excerpts 
from current technical publications deal¬ 
ing with the crisis in business and data 
communications (MCI Reply Comments, 
Appendix B). 

32. The Datran filing contains an ex¬ 
tensive discussion of its market study of 
the data transmission needs of seven 
major representative segments of the 
economy (securities, insurance, manu¬ 
facturing, retailing, banking and fi¬ 
nance, information systems and serv¬ 
ices, and health care). Datron urges 
that the projections and other informa¬ 
tion presented in its comments (see Ap¬ 
pendix C, pages 8-10) represent a mean¬ 
ingful analysis of the current and ex¬ 
pected data communications market, and 
establish conclusively that the market 
for such services can be expected to swell 
very significantly over the next decade. 
Applicant Southern Pacific Communica¬ 
tions Co. relies on its own market studies 
and on additional market research stud¬ 
ies made on its behalf by Computer 
Sciences Corp. which indicate substan¬ 
tial immediate demand and potential 
growth on its proposed routes (see Ap¬ 
pendix C, page 14). It also relies on the 
comments and oral argument of its 
would-be customer. Greyhound Corp. 
(see Appendix C, pages 40-41). Nebraska 
Consolidated Communications Corp., an 
applicant formed and one-third owned 
by independent telephone companies, re¬ 
lies on an independent study by Arthur 
D. Little, Inc., and its showing of 50 or 
more potential customers in its applica¬ 
tions. Nebraska Consolidated states that 
two of these are “firm, letter-of-intent 
customers” who by themselves would 
provide annual revenues of $894,196 with 
a potential for significant increase (see 
Appendix D. pages 6-7). 


- At oral argument MCI stated that it re¬ 
lies especially on the comments o t the Fed¬ 
eral Home Loan Bank of Des Moines (Trans¬ 
cript of Oral Argument, pages 13-14). 
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33. The applicants further claim that 
the potential market is largely unde¬ 
veloped at present and would be stimu¬ 
lated by new entry and various features 
in their proposals not presently offered by 
established carriers. MCI urges that its 
proposed “customized” or “individually 
tailored” private line services would offer 
customers the flexibility and benefits of 
private microwave at lower cost to the 
user, e.g., the exact bandwidth required 
for any particular service, any bandwidth 
that is required, and flexibility in the use 
of channels and customer terminal 
equipment. Datran claims that for data 
communications to reach their full 
potential, additional data transmission 
facilities witty the features proposed by it 
are essential. Datran asserts that the 
most prevalent problems with present 
earners are: Excessive costs, lack of car¬ 
rier responsiveness, inadequate field serv¬ 
ices. and poor facilities performance (see 
also, paragraph 7 of the Notice). The 
improvements offered by its proposed all- 
digital switched network exclusively for 
data are: Lower cost, rapid connect, high 
availability, full-duplex switched serv¬ 
ice: end-to-end compatibility; wider 
selection of speeds; improved accuracy 
and reliability; better planning guides 
and counselling; faster and more reli¬ 
able installation; more responsive and 
capable maintenance and repair; and 
greater flexibility in modifying or con¬ 
figuring services to meet specific needs. 
Datran further asserts that A.T. & T. is 
estopped from claiming there is no need 
for an all-digital switched network for 
data transmission, in view of its own 
plans to institute such a network in the 
mid-1970’s. 

b. Impact on established carriers. 34. 
MCI states that the lack of any sub¬ 
stantial potential impact on A.T. & T. 
is established by statistics taken from 
A.T. & T.’s annual reports to the Com¬ 
mission. In 1969, total revenues for the 
Bell System were $16.1 billion. Projected 
total revenues for all MCI carriers are 
approximately $55 million per year/ The 
compounding effect of A.T. & T.’s 1969 
rate of circuit growth (12-13 percent) 
would give it slightly over 1 million inter¬ 
state circuits in 1980—almost a fourfold 
increase over the 294,032 interstate cir¬ 
cuits in 1969. The bulk of Bell's revenues 
is derived from its switched voice tele¬ 
phone service—a rapidly growing field 
the applicants do not propose to enter. In 
1969, AT. & T.'s reported revenues from 
toll private line services (excluding 
video) accounted for only $561,261,383 
or 3.5 percent of its total operating rev¬ 
enues of $16.1 billion. MCI's total pro¬ 
jected yearly revenues would amount to 
only a small percentage of that small 
percentage of total Bell revenues. In 1969, 
it appears that data transmission ac¬ 
counted for only approximately $267.5 
million or 1.7 percent of Bell’s total rev¬ 
enues. Even assuming the unlikely event 
of a total diversion of such revenues, the 
effect would be minimal and would not 


•Since MCI's comments were filed, it has 
applied for three additional routes. 


adversely affect the construction of new 
facilities needed for A.T. & T.’s rapidly 
growing basic telephone service, declin¬ 
ing unit costs, or nationwide rate averag¬ 
ing for telephone users. Moreover, the 
applicants are seeking primarily to serve 
a potential specialized market which is 
largely yet to be developed, and A.T. & T. 
may obtain a substantial share of that 
untapped market. Datran similarly 
points out that it is difficult to conceive 
how 7 its proposed system with an initial 
investment of some $350 million could 
make any significant inroads on the rev¬ 
enues and economies of a nationwide 
telephone system w r hich has over $40 
billion in plant, a $7.7 billion investment 
program for 1971. and an $8.2 billion pro¬ 
gram for 1972. 

35. While Western Union’s revenues 
and facilities are also dwarfed by those 
of A.T. & T., its total net income has risen 
by about 45 percent since 1965, and its 
1969 revenues totaled nearly $394 million. 
MCI asserts that Western Union’s recent 
acquisition of TWX will further 
strengthen its position, adding an esti¬ 
mated $86 million in revenues. In that 
proceeding, Western Union stated that 
it did not fear new entry in the special¬ 
ized field and that the prompt transfer 
of TWX would give it sufficient lead time 
to stand up to such “indirect” competi¬ 
tion. In the Matter of Western Union 
Telegraph Co. (Docket No. .18519), 24 
FCC 2d 664, 673. MCI further notes that 
Western Union expects $132 million from 
TWX-Telex, as compared with the $39 
million and $47 million it received from 
Telex alone in 1968 and 1969. While 
Western Union’s leased systems and 
other leased plant bring in about 32.6 
percent of its yearly revenues (WU 1969 
Annual Report, FCC Form R&O, pages 
75-76), its largest systems are switched 
systems (the Automatic Digital Network 
for the Department of Defense and the 
Advanced Record System), as is Telex, 
with which MCI type carriers would not 
compete. Although Western Union has 
finally recognized the need for improved 
data communications by proposing to in¬ 
augurate a competitive system of its own, 
the proposed services of the applicants 
include many features which Western 
Union does not offer and has no plans 
to develop. 

36. On “creamskimming,” MCI states 
that its carrier network will serve 75 
percent of the population and 85 percent 
of the business community. 10 While 
Datran’s proposed initial network is 
limited to the 35 markets that it be¬ 
lieves have the greatest initial require¬ 
ment for data transmission, it has repre¬ 
sented to the Commission that it plans 
ultimately to expand its system to serve 
all significant markets. The applicants 
further note that A.T. & T.’s proposed 
digital data system would serve only 60 
markets initially, and that its telephone 
network, while serving most of the Na¬ 
tion’s population, serves slightly less than 
50 percent of the served area of the 


10 See. e.g., Transcript of Oral Argument, 
page 14. 
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United States (as confirmed by the com¬ 
ments of USITA). 

c. Cost basis for the pricing of com - 
petitive services by established carriers . 

37. MCI, Datran, and the Department of 
Justice oppose A.T. & T.’s position that 
long-run incremental costs should be 
used as the relevant cost-criterion for 
pricing its competitive services. They 
state that incremental costs are difficult 
to determine, particularly where the 
same facilities are used to provide both 
competitive and noncompetitive services, 
and may be based on unwarranted as¬ 
sumptions and result in cross-subsidy. 
MCI claims that the only practical means 
of assuring that A.T. & T.’s rates for 
specialized services will be equitable and 
nondiscriminatory is to require that they 
be based on fully allocated costs. How¬ 
ever, MCI states that the Commission 
need not resolve that question in this 
proceeding (MCI rebuttal comments, 
page 17). 

Other Parties 

38. Apart from the applicants, a large 
number (over 150) of potential users and 
equipment suppliers, their associations, 
and other interested entities commented 
in support of new entry and many urged 
the Commission to act expeditiously (see 
Appendix B, and Appendix C, pages 
37-44). Two of these parties are Govern¬ 
ment agencies. 

39. The comments of the Department 
of Justice strongly endorse a policy of 
new entry in the specialized field (see 
Appendix C, pages 33-36, and Appendix 
D. pages 10-13). The Department states 
that it appears to be the consistent con¬ 
clusion of expert studies in this field that 
service offerings of established carriers 
have not been responsive to modern needs 
for communications services, particularly 
data transmission. This, the Department 
notes, may have resulted in part from the 
firm commitment of these carriers to 
traditional commercial and pricing poli¬ 
cies and to facilities designed to provide 
traditional services. The various surveys 
also reveal that customers themselves 
recognize a need for new, highly special¬ 
ized, variously packaged and economical 
communications services. The Depart¬ 
ment urges that the ultimate benefit of 
new entry is likely to be the offering of 
more varied, more responsive, more inno¬ 
vative, and more economically priced 
and packaged specialized communica¬ 
tions services for today’s users. New entry 
would further encourage product and 
service innovation and create stronger 
incentives for cost control and econom¬ 
ical rates. The Department states that 
new entry would also be consistent with 
the policy embodies in the antitrust laws, 
and with the recent recommendations of 
various expert governmental bodies 
which have urged greater reliance on 
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competition in specialized services as well 
as in regulated industries generally. 11 

40. The Small Business Administra¬ 
tion (SBA) states that information 
available to it shows that small business 
concerns are interested in flexibility and 
customized service, more economical 
service, and greater ability to use termi¬ 
nal equipment of their own choosing— 
benefits which the existing carriers do 
not satisfactorily provide (see Appendix 
C, pages 37-38 K As an example, SBA 
points to time sharing arrangements for 
centrally located convertor facilities 
which depend upon adequate transmis¬ 
sion services at economical rates and on 
the flexibility and fidelity of the trans¬ 
mission service. According to SBA: 

Manufacturers and lessors of convertor 
equipment bave advised SBA that expansion 
of such systems, even to the outlying areas of 
large cities, is impeded and even prohibited 
by the high cost of transmission services and 
because of the Inefficiencies Inherent in 
transmission of Information over voice grade 
transmission facilities. The fact that such 
present use of such systems is limited to 
very small geographic areas, for example, the 
Loop area in Chicago, attests to the accuracy 
of these contentions. 

SBA asserts that the pending proposals 
of the applicants would provide direct 
and immediate benefits to small business 
in the area of improved transmission and 
reduced rates (e.g., by the elimination of 
switching costs for the MCI type of pro¬ 
posal) , and through increased opportuni¬ 
ties for small business concerns to sell 
equipment, supplies, and services. 

41. Various computer and data proc¬ 
essing interests asserted their dissatis¬ 
faction with present services and need 
for the proposed services. The Computer 
Timesharing Services Section of the As¬ 
sociation of Data Processing Service Or¬ 
ganizations (ADAPSO) states that pres¬ 
ent carriers have not shown the 
administrative ingenuity necessary to 
permit technological advances in time¬ 
sharing computer services (see Appendix 
C, page 39). ADAPSO claims that there 
is an important and immediate need for 
common carrier services such as those 
proposed by the applicants, who would 
be motivated to provide contemporary, 
state-of-the-art facilities. The Informa¬ 
tion Network Division of Computer Sci¬ 
ences Corp. gives examples in its com¬ 
ments of difficulties experienced with 
existing carriers in the area of quality 


11 President's Task Force on Communica¬ 
tions Policy, Final Report, Chapter 6, page 10 
(1968); President Nixon's Special Task Force 
on Productivity and Competition under Pro¬ 
fessor George J. Stigler of the University of 
Chicago (Cong. Rec., June 12, 1969, pages 
6530-6532); President's Council of Economic 
Advisers (Economic Report of the President, 
1970. pages 108-109; Economic Report of the 
President, 1971, pages 128-129). 
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and reliability of service. The American 
Society for Information Sciences ex¬ 
pressed the interest of libraries and other 
information centers in new entry to fa¬ 
cilitate the sharing of data banks, and 
their need for low cost data transmission 
facilities with rapid communication- 
response time (see Appendix C, page 39). 
Many other entities involved in various 
software and hardware aspects of the 
computer and data processing industries 
submitted comments in a similar vein 
(e.g.. Computer Sciences Corp.; National 
Information Systems Corp.; Bunker- 
Ramo Corp.; Common: Communicon; 
Noxwell Corp.; DIDO, Inc.; Data Com¬ 
munications Association; Dacom, Inc.; 
Industrial Data Engineers Associates, 
Inc.; Communications Unlimited, Inc.; 
Computer Communications Engineering 
Technology; Memorex Corp.; Paradyne 
Corp.; Industry Data Systems, Inc.; Tel 
Tech Corp.; Sanders Associates. Inc.; 
Computer Terminals of Minnesota, Inc.: 
and the Business Equipment Manufac¬ 
turers Association (Data Processing 
Group)). 

42. A number of potential users or 
their associations have expressed a need 
for and an interest in the proposed new 
services and facilities. The National Re¬ 
tail Merchants Association (NRMA) 
states that there is a real need, not ade¬ 
quately met by existing carriers, for new 
private line and data transmission serv¬ 
ices (see Appendix C, page 40). NRMA 
has conducted a survey among its mem¬ 
bers with particular emphasis on those 
retailers with growing private line re¬ 
quirements. and has attached to its filing 
questionnaires answered by 11 of the Na¬ 
tion’s principal retailers (which have 
approximately 6,000 individual retail 
stores in the United States and do an 
annual aggregate of $20 billion in retail 
sales). Those responding favor new entry 
and anticipate benefits in the form of 
service innovation and customer respon¬ 
siveness. even assuming that rates do not 
turn out to be lower. The American 
Bankers Association has also conducted 
a survey among its members and, on the 
basis of replies from 3,251 banks, states 
that the industry favors new entry and 
has a need for higher data transmission 
speeds, as well as for exceptionally high 
quality transmission facilities (Appendix 
C, page 43). u Greyhound Corp. states 
that it is vitally interested in the oppor¬ 
tunities for new and additional bulk 
communications services w r hich may be 
made available by new entry, and gives 


“A number of Individual banks also filed 
comments In support of new entry (e.g.. 
Federal Home Loan Bank of Des Moines; Na¬ 
tional Bank of Joliet; Federal Home Loan 
Bank of Boston; Security Pacific National 
Bank; Valley National Bank; and United 
California Bank). 
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examples of the features in Southern 
Pacific's proposed system that are of par¬ 
ticular interest to Greyhound (see Ap¬ 
pendix C, pages 40-41). Comments in 
support of new entry were filed by such 
entities as: The Central Committee on 
Communications Facilities of the Ameri¬ 
can Petroleum Institute; the Utilities 
Telecommunications Council; the Na¬ 
tional Consumer Marketing Corp.; the 
Federation of Independent Business; the 
Joint Council on Educational Telecom¬ 
munications; Hallmark Cards; Pillsbury 
Co.; Kaiser Aluminum and Chemical 
Corp.; National Gypsum Co.; Martin 
Marietta Co.; REA Express; Mobile Oil 
Co.; Schlage Lock Co.; and, filing jointly: 
Bethlehem Steel Corp.; E. I. du Pont 
de Nemours and Co., Inc.; Olin Corp.; 
Union Carbide Corp.; United States Steel 
Corp.; American Express Co.; and 
Weyerhauser Co. For other potential 
users favoring new entry, see Appen¬ 
dix B. 

43. Several equipment manufacturers 
have filed comments supporting new 
entry, partly because of public need for 
the proposed services, but primarily on 
the ground that new entry would stimu¬ 
late developments in microwave and 
electronics technology and expand the 
market for such equipment. Such parties 
include: the Electronics Industries Asso¬ 
ciation; International Telephone and 
Telegraph Corp.; Miteq, Inc.; General 
Electric Co.; Conic Corp.; and Alpha In¬ 
dustries, Inc. 

44. Finally, comments in support of 
new entry have been received from var¬ 
ious communications interests not di¬ 
rectly concerned with the particular 
services proposed by the applicants. The 
three national television networks state 
that the adoption of policies which would 
encourage the entry of new entities into 
the common carrier field to meet special 
communications requirements, includ¬ 
ing, among others, those providing alter¬ 
natives to users in meeting their special 
needs in the program transmission area, 
would be “highly desirable." The Na¬ 
tional Cable Television Association agrees 
that the availability of additional choices 
as to the means of satisfying communi¬ 
cations needs would be of “inestimable 
value." The National Association of Radi¬ 
otelephone Systems (NARS) states that 
unquestioned benefits have resulted from 
the existing competition between land- 
line and nonlandline carriers in the do¬ 
mestic radio common carrier field, 
though improved, more efficient, and 
less expensive communication service. 
NARS is of the firm belief that competi¬ 
tion between huge, diversified carriers 
and small, specialized or single purpose 
carriers will continue to benefit the pub¬ 
lic and must be encouraged by the 
Commission. 

3. Discussioji and Conclusions on Issue A 

45. In short, practically all of the par¬ 
ties. including a wide range of interested 
public participants, support the analysis 
of our staff and urge expeditious adoption 
of a policy in favor of new entry on the 
basis of the record in this proceeding. 


RULES AND REGULATIONS 

We shall therefore address our attention 
to the arguments of those who are op¬ 
posed, namely, the established carriers 
and related interests. The carriers claim, 
in essence, that rule making is an inap¬ 
propriate procedure for resolving the 
policy issues involved in new entry, 
both as a matter of law and of sound 
regulation; that the staff analysis does 
not comport with the applicable legal 
standard for new entry and rests on un¬ 
tested and unsupported assumptions; 
and that evidentiary hearing is required 
to determine the pature and extent of the 
potential market, the need for new entry, 
and the effect on existing carriers and 
their services. 

a. The Comjnission's authority to pro¬ 
ceed by rule making. 46. Upon considera¬ 
tion qf the entire record, including the 
arguments made and authorities cited by 
the carriers, we remain of the view that 
rule making is an appropriate and proper 
procedure for resolving the broad policy 
issues confronting us here. As stressed at 
the outset (paragraph 2 above), this 
proceeding does not undertake to decide 
all of the issues pertinent to the pending 
applications, and does not go to the 
qualifications of the applicants or the 
sufficiency of particular proposals. Such 
questions will be resolved by appropriate 
procedures when the applications are 
processed. Rather, our purpose here is to 
consider what A.T. & T. has described as 
“basic and important policy questions re¬ 
garding the future development of the 
common carrier communications services 
throughout the United States" (para¬ 
graph 12 above). These questions neces¬ 
sitate an analysis of the trends and needs 
of the industry, are common to all of the 
myraid proposals and opposition plead¬ 
ings, and concern a large number of 
other interested persons. Moreover, for 
the reasons discussed in paragraphs 62- 
102 below, we are of the opinion that the 
record and other material officially be¬ 
fore the Commission affords ample basis 
for a decision on the policy questions and 
that there is no material issue of fact 
requiring evidentiary hearing. In our 
judgment, a prior resolution of the policy 
aspect through rule making procedures 
would best conduce to a prompt, orderly 
and efficient disposition of these appli¬ 
cations. and would serve the end of 
justice to all concerned (see section 4(j) 
of the Communications Act). 

47. The Commission’s legal authority 
to resolve the basic policy issues posed by 
new carrier entry in the specialized com¬ 
munications field through rule making 
rather than a judicatory procedures 
seems clear. It has been generally estab¬ 
lished since SEC v. Chenery Corp., 323 
U.S. 194,202, 203, that: 

The function of filling in the interstices 
of the Act should be performed as much as 
possible, through this quasi-legislative 
promulgation of rules to be applied in the 
future. • • • [T)he choice made between 
proceeding by general rule or by individual, 
ad hoc litigation is one that lies primarily in 
the informed discretion of the administrative 
agency. 

Section 214 of the Communications Act 
contains no explicit hearing requirement 


except as a prerequisite to an order di¬ 
recting the establishment of facilities 
(section 214(d)). The hearing require¬ 
ment of section 309 of the Communica¬ 
tions Act does not withdraw “from the 
power of the Commission the rule mak¬ 
ing authority necessary for the orderly 
conduct of its business" (United States 
v. Storer Broadcasting Co., 351 U.S. 192, 
202 (1956)), and “does not preclude the 
Commission from particularizing stat¬ 
utory standards through the rule making 
process" (FPC v. Texaco, 377 U.S. 33, 39 
(1964)). Moreover, the general rule mak¬ 
ing power of the Commission is not 
limited to specific statutory authoriza¬ 
tions, but extends to matters “not incon¬ 
sistent with the act or law." United 
States v. Storer Broadcasting Co., supra, 
351 U.S. at 202. 

48. The adoption of policy, like that 
of a basic change in policy, “is better 
and more fairly examined and consid¬ 
ered in rule making proceedings, where 
the inquiry can be thorough and where 
all interested parties can participate" 
(Hale v. FCC, 425 F.2d 556, 560 

(C.A.D.C., 1970)). In WBEN, Inc. v. 
United States, 396 F.2d 601, 617, 618 (C.A. 
2, 1968). cert. den. 393 U.S. 914, the Court 
stated: 

The Commission was on solid ground as a 
matter of good sense, in concluding that “a 
more particularized approach • ♦ • would 
|not] throw significantly more light on the 
appropriate course of action in a given sit¬ 
uation, anything like enough to warrant 
the burden involved. • • •” Adjudicatory 
hearings serve an Important function when 
the agency bases its decision on the particu¬ 
lar situation of individual parties who know 
more about this than anyone else. But when, 
as here, a new policy is based upon the gen¬ 
eral characteristics of an industry, rational 
decision is not furthered by requiring the 
agency to lose itself in an excursion into 
detail that too often obscures fundamental 
issues rather than clarifies them. 

See also, American Airlines, Inc. v. CAB, 
359 F. 2 d 624 (C.A.D.C.), cert. den. 385 
U.S. 843 (1966). to effect that the Storer 
doctrine: 

• * * rests on a fundamental awareness 
that rule making is a vital part of the ad¬ 
ministrative process, particularly adapted to 
and needful for sound evaluation of policy 
in guiding the future development of indus¬ 
tries subject to administrative regulation in 
the public interest, and that such rule mak¬ 
ing is not to be shackled, in the absence of 
clear and specific Congressional requirement, 
by importation of formalities developed for 
the adjudicatory process and basically un- 
sulted for policy rule making. 

Accord: Regular Common Carrier Conf 
v. United States, 307 F. Supp. 941 
(D.D.C., 1969). 13 


Ja See also. American Pilots’ Association v. 
Quesada. 276 P. 2 d 892, 896 (C.A.D.C., 1960 k 
American Commercial Lines v. CAB. 392 U.S 
571, 592: Grain Elevator, Flour & Feed Mill 
W., ILA, Local 418 v. NLRB. 376 F. 2 d 774. 
781 (C.A.D.C., 1967); Cornell University v. 
United States. 427 F. 2 d 680. 685 (C.A. 2). 
1970); Superior Oil Company v. Federal 
Power Commission. 322 F. 2 d 601, 612. 619 
(C.A. 9, 1963), cert. den. 377 U.S. 922. rehear, 
den. 377 U.S. 960; United Air Lines, v. CAB. 
228 F. 2 d 13. 16 (C.A.D.C.. 1955). 
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49. This Commission lias generally 
utilized its rule making powers in c6n- 
sidering the policy questions involved 
in the establishment of new communi¬ 
cations services on a nationwide basis, 
including those with potential competi¬ 
tive impact on existing licensees, and 
other matters of overall industry con¬ 
sequence. See, for example, Allocations 
of Frequencies in the Bands Above 890 
Me, 27 FCC 359 (1959), reconsideration 
denied 29 FCC 825 (1960)—authorizing 
private microwave systems as an alter¬ 
native to the use of common carrier 
facilities; General Mobile Radio Service 
et al., 13 FCC 1190 (1949)—authorizing 
the development of competing common 
carrier systems in the two-way mobile 
radio field by allocating separate fre¬ 
quencies for landline and nonlandline 
companies; Establishment of Domestic 
Communication Satellite Facilities by 
non-Government Entities, 22 FCC 2d 
86 and 810 (1970)—consideration of the 
policy questions involved in applications 
for domestic communications satellite 
systems; Television Inter-City Relay 
Stations, 17 Pike & Fischer. R.R. 1621 
(1958)—authorizing television stations 
to establish their own specialized inter¬ 
city microwave facilities; Bamberger 
Broadcasting Services, Inc., 11 FCC 211 
(1946)—establishment of the FM serv¬ 
ice; Peoples Broadcasting Co. v. United 
States. 209 F. 2d 286 (C.A.D.C., 1953) 
and Logansport Broadcasting Corp. v. 
United States, 210 F. 2d 24 (C.A.D.C., 
1954)—sustaining the Commission's use 
of rule making to promulgate a nation¬ 
wide Table of Assignments in the tele¬ 
vision broadcasting field; First and 
Second Report and Order on CATV, 38 
FCC 683 (1965) and 2 FCC 2d 725 
(1966)—rules governing the carriage 
and nonduplication of broadcast stations 
by CATV systems; First Report and 
Order in Docket No. 18397, 20 FCC 2d 
201 (1969)—CATV program origination. 14 

50. It is important to bear in mind 
that we are “concerned here only with 
the type of hearing required, not with 
the right to a hearing” (Transcontinent 
Television Corp. v. FCC, 308 F. 2d 339, 
343 (C.A.D.C., 1962)). The parties have 
been fully heard on the issues specified 
in the Notice in accordance with the rule 
making procedures prescribed in the Ad¬ 
ministrative Procedure Act (5 U.S.C. 
553). In addition, they have been ac¬ 
corded oral argument before the Com- 


11 In the Second CATV Report the Com¬ 
mission attempted the evidentiary hearing 
approach to the carriage of distant signals 
In major markets. But after completing 
one major market hearing, the Commission 
‘recognized the inadequacy of such individ¬ 
ual hearings and the need ‘for the formula¬ 
tion of overall policy’ to govern CATV 
operations” In major markets and accord¬ 
ingly instituted rule making “designed to 
achieve the ‘far-ranging, overall view |that| 
is necessary if the Commission is to come to 
grips with this dynamic Held' ” (Bucks 
County Cable TV. Inc. v. United States. 427 
P. 2d 438. 445—446 (C.A. 3. 1970)). See Mid¬ 
west Television, Inc., 13 FCC 2d 478, 488- 
489; Notice of Proposed Rule Making in 
Docket No. 18397, 15 FCC 2d 417, 433-434. 
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mission en banc and an opportunity to 
submit written rebuttal. A party is not 
“entitled to insist upon a different sort of 
hearing than it was accorded” unless 
there is a specific and significant factual 
issue in dispute that needs to be resolved 
by confrontation and cross-examination 
of witnesses. Transcontinent Television 
Corp. v. FCC, supra; Goodwill Stations 
v. FCC, 325 F. 2d 637, 641-642 (C.A.D.C., 
1963). The mere circumstances that an 
issue may be subject to controversy does 
not necessitate a resolution of the mat¬ 
ter through adjudicatory procedures. 
We are not persuaded that there is any 
such issue here (see paragraphs 62-102, 
below). Evidentiary hearing is not re¬ 
quired where the “applications, exhibits, 
affidavits, intervention petition and 
other pleadings, developed the salient 
facts of dispute to a sufficient depth and 
detail that the Commission was enabled 
to perceive, define and resolve the var¬ 
ious strands of public interest” (Citi¬ 
zens for Allegany County, Inc. v. FPC, 
414 F. 2d 1125, 1129 (C.A.D.C., 1969>).* 
Further, the “subordinate questions of 
procedure in ascertaining the public in¬ 
terest, when the Commission’s licensing 
authority is invoked—the scope of the 
inquiry, whether applications should be 
heard contemporaneously or succes¬ 
sively, whether parties should be allowed 
to intervene in one another’s proceeding, 
and similar questions—were explicitly 
and by implication left to the Commis¬ 
sion’s own devising” (FCC v. WJR, The 
Goodwill Station, Inc., 337 U.S. 265, 283 
(1949)). 

51. That the carriers claim adverse 
impact may flow from a policy in favor 
of new entry, does not invalidate the 
use of the rule making procedure to 
weigh that factor. Tlv use of rule mak¬ 
ing may be “valid even if its effect is to 
drive some operators out of business 
(American Trucking Association v. 
United States, 344 U.S. 298, 322). or the 
results are “of immediate and grave 
economic import to petitioner” (Willia- 
point Oysters, Inc. v. Ewing, 174 F. 2d 
676, 694 (C.A. 9. 1949), cert. den. 339 
U.S. 860, rehear, den. 339 U.S. 945), or 
some “will be easily able to survive under 
these rules; some will not” (Capitol Air¬ 
ways. Inc. v. Civil Aeronautics Board, 292 
F. 2d 755, 758 (C.A.D.C., 1961). 1w 


w See also, NBC v. Federal Communications 
Commission, 362 F. 2d 946 (C.A.D.C., 1966); 
Alaska Steamship Co. v. FMC, 356 U.S. 59 
(1966); FPC v. Texaco Co. Inc., 377 U.S. 33 
(1964); Pikes Peak Broadcasting Co. v. FCC, 
422 F. 2d 671 (C.A.D.C.. 1969); Railway Ex¬ 
press Agency v. CAB, 345 F. 2d 445 (C.A.D.C., 
1965); California Citizens Band Association 
V. FCC, 362, F. 2d 946 (CJV.D.C., 1966). 

w See also. “The Choice of Rule Making or 
Adjudication in the Development of Adminis¬ 
trative Policy,” 78 Harv. L. Rev. 921 (March 
1965); Robinson, “The Making of Adminis¬ 
trative Policy: Another Look at Rulemaking 
and Adjudication and Administrative Pro¬ 
cedural Reform,” 118 U. of Pa. Law Review 
485 (1970) Davis, Administrative Law 

Treatise, Vol. 1. Sec. 6.13, 1965, Pocket Supp., 
pages 150-151; “The Use of Agency Rule- 
making to Deny Adjudication Apparently 
Required by Statute,” 54 Iowa Law Review 
1086 (1969), 
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52. We are not persuaded by Western 
Union’s contention that the broad policy 
issues involved in new entry should be 
examined in individual proceedings on 
a route by route basis. As A.T. & T. points 
out. we are concerned here with the fu¬ 
ture development of communications 
services throughout the United States. 
Both A.T. & T. and Western Union oper¬ 
ate on a nationwide basis. Datran has 
proposed a nationwide, switched net¬ 
work, the MCI carriers also propose na¬ 
tionwide operations through intercon¬ 
nection, and various other applicants 
(such as Southern Pacific, Western Tele¬ 
communications, Inc., and United 
Video) have proposed routes crossing 
very large geographic areas of the United 
States. Moreover, many of the potential 
customers expressing a need for and in¬ 
terest in the proposed service have busi¬ 
ness operations or other activities which 
are nationwide in scope. While there 
obviously may be some differences among 
routes, no circumstances have been called 
to our attention that might lead us to 
believe that new entry to serve expand¬ 
ing and new markets for specialized 
communications service would be con¬ 
trary to the public interest in any par¬ 
ticular area. Our review of the applica¬ 
tions and opposition pleadings filed prior 
to the Notice clearly indicates that in 
each case both sides rely essentially on 
the same arguments. We see no interest 
of the public to be served by holding 
a multiplicity of proceedings to consider 
the same contentions over and over 
again, or by a piecemeal, regional evalu¬ 
ation of policy factors which are essen¬ 
tially nationwide in scope. If the record 
before us enables us to conclude—as we 
believe it does—that new entry on a na¬ 
tionwide basis is in the public interest, it 
follows that route-by-route analysis as 
sought by Western Union is neither nec¬ 
essary nor desirable. Moreover, the delay 
entailed in such a cumbersome procedure 
would be contrary to the public interest 
in an early resolution of the need for 
the systems proposed to be established. 

53. Contrary to the further conten¬ 
tion of Western Union, we have not ab¬ 
dicated our regulatory functions or en¬ 
gaged in a wholesale de-regulation of a 
class of carriers by invoking our rule 
making powers to consider the policy is¬ 
sues posed by new entry in the special¬ 
ized field. Where, as here, the rule 
making procedure permits a sound evalu¬ 
ation and determination of policy to 
guide the future development of the in¬ 
dustry and is also conducive to a prompt, 
orderly and efficient disposition of the 
matters at issue, we are effectuating our 
statutory responsibilities, rather than 
abrogating them, by choosing the pro¬ 
cedure deemed most suitable to a resolu¬ 
tion of the kind if issue before us. ,r SEC 


17 As in the case of any policy or rule of 
general applicability, a waiver, exception or 
evidentiary hearing may be granted upon an 
adequate showing of exceptional circum¬ 
stances making it inappropriate to apply 
the policy or rule in a particular situation. 
United States v. Storer Broadcasting Co., 
351 U.S. 192, 205 (1955). 
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v. Chenery Corp., supra; Hale v. FCC, 
supra. Our disposition of the policy as¬ 
pect is consistent with applicable legal 
standards (see sections (b) and (c) be¬ 
low) , and does not constitute a determi¬ 
nation that all or any of the pending 
applications will be granted. Each appli¬ 
cation must still meet applicable statu¬ 
tory standards and comport with the pol¬ 
icies established herein. Thus, each 
applicant will be “required to make a 
satisfactory showing that it is qualified 
and that the service it seeks to offer is 
technically and economically sound and 
would otherwise serve the public inter¬ 
est’’ (paragraph 2 above). 

54. In sum, assuming the validity of 
our conclusion below (section (c)) as to 
the absence of any significant factual 
issue requiring resolution through con¬ 
frontation and cross-examination of wit¬ 
nesses, we must reject the contention 
that we have exceeded our legal author¬ 
ity or abused our discretion by utilizing 
the rule making procedure to determine 
Issue A. 

b. Applicable legal standard for au¬ 
thorizing new entry. 55. The carriers fur¬ 
ther contend that the staff analysis does 
not comport with the applicable legal 
standard for authorizing new carrier 
entry. They assert that under section 
309 of the Act, where an applicant is a 
carrier the Commission must apply the 
standards of section 214. It is further 
claimed that this section was enacted to 
avoid wasteful competition and uneco¬ 
nomic duplication of facilities, and re¬ 
quires a finding that there is a need for 
the proposed services which existing car¬ 
riers are not now adequately meeting and 
could not in the future adequately meet. 
We are of the opinion that this is too 
narrow a construction of sections 309 and 
214 and the Commission’s responsibili¬ 
ties thereunder. 

56. The statutory standard governing 
the Commission’s consideration of ap¬ 
plications for microwave radio facilities 
to provide common carrier services is 
broadly stated in sections 309 and 214 
of the Communications Act: whether a 
grant would serve the present or future 
public interest, convenience And neces¬ 
sity—a “criterion not too indefinite for 
fair enforcement.” FCC v. RCA Com¬ 
munications, Inc., 346 U.S. 86, 90 (1953). 
In determining the threshold question 
here as to whether a licensing policy in 
favor of new entry would meet that test, 
the basic touchstone for decision is the 
Commission’s mandate to regulate “in¬ 
terstate and foreign commerce in com¬ 
munication by wire and radio so as to 
make available, so far as possible, to all 
the people of the United States a rapid, 
efficient, nationwide, and worldwide wire 
and radio communications service with 
adequate facilities at reasonable charges 
• * •” (section 1 of the Act). Section 
303(g) of the Act further directs that 
the Commission shall “generally en¬ 
courage the larger and more effective use 
of radio in the public interest.” 

57. In order to accomplish this “com¬ 
prehensive mandate,” the Commission 
was given “not niggardly but expansive 
powers” and wide discretion to adopt 
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flexible procedures, rules and orders 
to meet everchanging communications 
needs. Sections 4 (i) and (j) and 303(r) 
of the Communications Act: National 
Broadcasting Co. v. United States. 319 
U.S. 190; FCC v. Pottsville Broadcasting 
Co., 309 U.S. 134, 137-138; United States 
v. Southwestern Cable Co., 392 U.S. 157, 
172-173; United States v. Storer Broad¬ 
casting Co., 351 U.S. 192, 202-203. This 
flexibility to take administrative action 
imperative for the achievement of an 
agency's ultimate purpose applies not 
only to broadcasting but also to the field 
of common carrier regulation. Permian 
Basin Area Rate Cases, 390 U.S. 747, 776- 
777; American Trucking Association v. 
Atchison, Topeka and S. F. Ry. Co., 387 
U.S. 397, 416. 1 * As the Supreme Court 
stated in American Trucking (id.): 

[We] agree that the Commission, faced 
with new developments or In light of recon¬ 
sideration of the relevant facts and its man¬ 
date, may alter its past interpretation and 
overturn past administrative rulings and 
practice. • • • In fact, although we make 
no Judgment as to the policy aspects of 
the Commission’s action, this kind of flexi¬ 
bility and adaptability to changing needs 
and patterns of transportation is an essen¬ 
tial part of the office of a regulatory agency. 
Regulatory agencies do not establish rules 
of conduct to last forever; they are sup¬ 
posed within the limits of the law and of 
fair and prudent administration, to adopt 
their rules and practices to the Nation's 
needs in a volatile and changing economy. 
They are neither required nor supposed to 
regulate the present and the future within 
the inflexible limits of yesterday. 

58. It is settled, moreover, in the com¬ 
munications common carrier field that 
“competition is a relevant factor in 
weighing the public interest” and that 
the exercise of the Commission’s statu¬ 
tory responsibility “leaves wide discre¬ 
tion and calls for imaginative interpre¬ 
tation.” FCC v. RCA Communications, 
Inc., 346 U.S. 86, 90, 93-97 (1953). To be 
sure, the Commission may not grant ap¬ 
plications to provide a competitive serv¬ 
ice merely because it assumes that “com¬ 
petition is bound to be of advantage, in 
an industry so regulated and so largely 
closed as this one” (id., at 97). However, 
it may authorize competitive entry after 
an analysis of the trends and needs of 
the industry and in the exercise of “the 
discretion given it by the Congress” (id., 
at 95, 97). “In reaching a conclusion 
that duplicating authorizations are in 
the public interest wherever competition 
is reasonably feasible, the Commission 
is not required to make specific findings 
of tangible benefit” (id., at 96). “In the 
nature of things, the possible benefits of 
competition do not lend themselves to 
detailed forecast (id., at 96). The “Com¬ 
mission must at least warrant, as it were, 
that competition will serve some benefi¬ 
cial purpose such as maintaining good 
service or improving it” (id., at 97). 
While an applicant is not required to 
demonstrate tangible benefits, there must 
be “ground for reasonable expectation 


'•See also, Fuchs, "The New Administra¬ 
tive State; Judicial Sanction for Agency Self- 
Determination in the Regulation of Indus¬ 
try," 69 Columbia Law Review 216 (1969). 


that competition may have some bene¬ 
ficial effect” (id., at 97). M 

59. Upon review of the staff analysis, 
we think that it follows the standard of 
the RCA case and treats the considera¬ 
tions pertinent to the exercise of our dis¬ 
cretion. We do not agree with the car¬ 
riers* position that a policy in favor of 
new entry can legally and appropriately 
be adopted only if we conclude that the 
established carriers could not, in the 
future, adequately provide the proposed 
services. (See also, paragraphs 72 
through 76 below). There is no uniform 
requirement that new entry may be 
authorized only if existing carriers are 
unable or unwilling to provide the pro¬ 
posed services* Adequacy of existing 


J# On remand in that case the Commission 
concluded on the basis of its experience that 
competition resulting from a grant of the 
applications was reasonably feasible and 
would serve the public interest. It stated: 
"What we require is, that, in order to be 
successful an applicant must demonstrate 
that, as has been done here, through the 
operation of such a circuit, some public need 
would be served or some advantage would 
accrue to the public, or at least that there 
is a reasonable expectation that such com¬ 
petition may have some beneflcial effect." 
Mackey Radio and Telegraph Company, Inc., 
19 FCC 1321, 1350 (1955), aff’d. RCA Com¬ 
munications, Inc. v. FCC, 238 F. 2d 24, 27-28 
(1956), cert. den. 352 U.S. 1004 (1957). 

*° It has often been stated in cases Involv¬ 
ing the enjoinment of uncertiflcated con¬ 
struction (e.g.. Texas & Pacific Ry. v. Gulf 
C. & S. F. Ry., 270 U.S. 266, 277 (19261; Texas 
N.OR.R. v. The Northside Belt Ry.. 276 U.S. 
475, 479 (19281; Long Island R.R. v. New York 
Central R.R., 281 F. 2d 379, 384 (C.A. 2,1930)) 
that the purpose of requiring a certificate for 
new construction under the Interstate Com¬ 
merce Act was to prevent waste of carrier re¬ 
sources of two sorts—waste of the resources 
of the constructing carrier by unwise expend¬ 
itures and waste of the resources of other 
carriers by extension of a new carrier into an 
area adequately served by existing lines. How¬ 
ever, this does not mean that the ICC in de¬ 
ciding whether to issue a certificate under the 
public Interest, convenience and necessity 
criterion of that Act may not take into ac¬ 
count "the transportation needs of the pub¬ 
lic,” the "necessity of enlarging transporta¬ 
tion facilities," and "measures which ‘would 
best promote the service in the interest of the 
public and the commerce of the people’.” New 
York Central Securities Corp. v. United 
States. 287 UJS. 12, 24—25. Moreover, what¬ 
ever the analogy between the railroad cases 
and competitive entry in the monopoly 
telephone and telegraph fields, "questions of 
competitive injury in the transportation field 
are very different from questions of public 
injury in the field of communications" in 
others areas and this Commission need not 
adopt the rationale of ICC decisions where 
they are of little relevance to the situation 
before it. Carter Mountain Transmission 
Corp. v. FCC. 321 F. 2d 359, 362-363 
(C.A.D.C.), cert. den. 375 U.S. 951 (1963). 
What Is involved here is a quite different 
situation: the sharing of relatively new mar¬ 
kets which are expanding at a rapid rate and 
have a very large future growth potential. 
Further, while wasteful duplication is gen¬ 
erally to be avoided, duplication is not waste¬ 
ful where a certificating agency appropri¬ 
ately concludes that competition is reason¬ 
ably feasible and may be expected to have 
some beneficial effect (FCC v. RCA Commu¬ 
nications. Inc., supra). 
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common carrier service is “only one ele¬ 
ment to be considered in arriving at the 
broader determination of public con¬ 
venience and necessity • * •. Other ele¬ 
ments of importance appear to be the 
desirability of competition, the desir¬ 
ability of different kinds of service and 
the desirability of improved services.” 
Nashua Motor Express, Inc. v. United 
States, 230 P. Supp. 646, 652 <D. N.H., 
1964), and cases there cited.*' Where, as 
here, growing future traffic is involved, 
the “adequacy of existing carriers to ren¬ 
der the new service is not determinative” 
(ICC v. J-T Transport Co., 368 U.S. 81, 88 
(1961) ). 5a A certificating agency “should 
consider the public interest in maintain¬ 
ing the health and stability of existing 
carriers, see United States v. Drum, 368 
U.S. 370, 374 (1962); but it is also true 
that, upon the basis of appropriate find¬ 
ings, ‘the Commission may authorize the 
certificate even though the existing car¬ 
riers might arrange to furnish success¬ 
fully the projected service/ ” United 
States v. Dixie Highway Express, Inc., 
389 U.S. 409,411-412 (1967). See also, ICC 
v. Parker, 326 U.S. 60, 70 (1945). 

60. “tNlo carrier is entitled to protec¬ 
tion from competition in the continuance 
of a service that fails to meet a public 
need, nor, by the same token, should the 
public be deprived of a new and improved 
service because it may divert some traffic 
from other carriers.” Schaffer Transpor¬ 
tation Co. v. United States, 355 U.S. 83, 
91 (1957)..A certificating agency “may 
properly look to the existence of some 
competition, even if entry is limited by 
legal barriers or regulatory necessity, as 
an important and effective tool in in¬ 
creasing efficiency and quality of serv¬ 
ice.” Atlantic Seaboard Corp. v. FPC, 
404 F.2 d 1268, 1272 (C.A.D.C., 1968). 
When an industry is “a highly regulated 
industry critical to the Nation's welfare,” 
this “makes the play of competition not 
less important but more so.” United 


n As the Department of Justice points 
out, the older ICC decisions in motor carrier 
cases, such as Hudson Transit Lines, Inc. v. 
United States. 82 F. Supp. 153 (S.D. N.Y., 
1948), ail’d. 338 U.S. 802 (1949), no longer 
represent the modern approach in the motor 
carrier field. See also. Fulda: Competition in 
the Regulated Industries (Transportation) 
88 (1961): “The central fact of intercity 
motor carriage of passengers is the existence 
of the Greyhound Corporation ' * • Hence 
certification attempts by Independent bus 
lines usually represent attempts to compete 
with the giant who overshadows the industry. 
It is not surprising that, on the whole, the 
Commission reacted favorably to these ef¬ 
forts." 

93 In the J-Transport Co. case, the Supreme 
Court stated that: 

“By Indulging in a presumption ‘that the 
services of existing carriers will be adversely 
affected by a loss of potential traffic, even if 
they have not handled it before,’ and by 
assigning to the applicants the burden of 
proving the Inadequacy of existing services, 
the Commission favored the protestants' in¬ 
terests at the expense of the shippers’ in a 
manner not countenanced by anything dis¬ 
coverable in Congress’ delegation to it of 
responsibility." (368 U3., at 90). 
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States v. Philadelphia National Bank, 
347 U.S. 321, 372 (1963). In Strickland 
Transportation Co.. Inc., Extension— 
Louisiana Routes, 77 M.C.C. 655 (1958), 
additional competition was certificated 
because the existing carriers “cannot be 
depended upon to provide the type of 
service of which they are capable, except 
when faced with imminent threat of 
additional competition.” And when there 
is doubt as to whether the facilities of 
existing carriers will be expanded fast 
enough to meet growing and significant 
future needs, a certificating “Commis¬ 
sion has discretion to decide” that “the 
publi6 interest requires that future 
# • * needs be assured rather than left 
uncertain,” i.e., that the best regulatory 
action is to certificate additional car¬ 
riers prepared to meet those needs. 
United States v. Detroit and Cleveland 
Navigation Co., 326 U.S. 236, 241 (1945). 

61. It is in this broader and more flexi¬ 
ble context that we believe we should 
apply the statutory standards of sections 
309 and 214 to resolution of the issue of 
entry which is before us. 

c. The sufficiency of the record to en¬ 
able a decision on the merits. 62. We turn 
now to the carriers’ argument that the 
staff analysis rests on untested and un¬ 
supported assumptions, and that eviden¬ 
tiary hearing is necessary to determine 
the nature and extent of the potential 
market, the need for new entry, and the 
effect on existing carriers and their 
services. 

63. Upon review of the entire record 
and other material officially before the 
Commission, we find ample support for 
the staff’s conclusions as to the trend of 
the communications industry generally, 
the nature of the potential market, and 
the public need and demand for the pro¬ 
posed services. (Notice, paragraphs 
29-30.) There is no room for dispute that 
the demand for communications services 
is growing very rapidly and can be ex¬ 
pected to continue to expand at very high 
rates. This is shown by the statistics con¬ 
tained in the carriers’ annual reports to 
the Commission and other filings over 
the last several years. 33 Projecting pres¬ 
ent growth rates, A.T. & T. has esti¬ 
mated that the existing plant of the 
Bell System would quadruple by 1980 
(see statement of A.T. & T. Vice Presi¬ 
dent R. R. Hough before the FCC during 
continuance surveillance meetings, week 
of September 8, 1969). It is clear, more¬ 
over, that this projection is based pri¬ 
marily upon the rapidly expanding 
growth in local and interstate use of the 
standard voice communications services 
of the Bell System—services which the 
applicants do not seek to provide. Inter- 


23 The carriers do not. of course, repudiate 
the figures contained in their own reports to 
the Commission. MCI in its comments has 
accurately referred to some of these statis¬ 
tics. We occasionally select others as more 
relevant for our purposes. While the choice 
as to the relevant statistics may be subject 
to argument, the statistics themselves are 
unchallenged and do no require evidentiary 
hearing. 
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state revenues constitute only about 30 
percent of A.T. & T.’s total revenues, and 
about 87 percent of the interstate reve¬ 
nue is derived from message toll tele¬ 
phone and wide area telephone services 
which have an annual growth rate of 
about 12 percent. Indeed, A. T. & T. notes 
in its comments that the “greatest serv¬ 
ice demand has been and still is for voice 
communication” (A.T. & T. comments, 
page 50). 

64. It may be helpful at this point to 
clarify one matter. Contrary to the con¬ 
tention of some of the parties, the staff 
analysis did not err by placing too much 
emphasis on A.T. & T. and too little on 
Western Union and the independent tele¬ 
phone companies. In analysing the trends 
of the industry, the needs of the public, 
and the effect of new entry in the inter¬ 
state specialized field on services of es¬ 
tablished carriers, it is necessary and 
appropriate to focus primarily on 
A.T. & T. There is no question but that 
A.T. & T. is now the dominant entity on 
the domestic communications scene. In 
1970, the Bell System had gross operat¬ 
ing revenues of approximately $16.9 bil¬ 
lion, as compared to approximately $402.4 
million for Western Union, and their 
gross investments in communications 
plant were approximately $54.8 billion 
for the Bell System and $939.6 million 
for Western Union (1970 A.T. & T. An¬ 
nual Report (Form M), Schedule 12A; 
1970 Western Union Annual Report 
(Form O Advance Copy), Schedule 100). 
A.T. & T.’s investment program is on the 
order of $7.7 billion for 1971 and $8.2 bil¬ 
lion for 1972. While Western Union’s 
revenues and facilities are growing/* its 
operations are on a modest scale along¬ 
side those of A.T. & T. For purposes of 
this proceeding, we accept the estimate 
of USITA (Appendix C. page 31) that the 
independent telephone companies have 
invested over $11 billion in some 11,000 
local exchanges. However, they par¬ 
ticipate in interstate service primarily by 
providing local distribution facilities 
which interconnect with the facilities of 
the Bell System. They do not. with minor 
exceptions, furnish intercity facilities. 
Thus, while the potential impact on 
Western Union and the independents is 
a relevant factor to be weighed in our 
determination (see paragraphs 84 
through 87 below). we must pay particu¬ 
lar attention to the entity upon which 
the public is now primarily dependent for 
the provision of interstate services. 

65. There is abundant support for the 
staff’s conclusions that the specialized 
communications market, particularly for 
data communications, is growing at a 
rapid rate, and that there is a very large 


* Western Union’s revenue growth is shown 
by its annual reports. Moreover, in applying 
for microwave facilities on its Cincinnati- 
Atlanta route (File Nos. 5623/5633-C1-P-70, 
granted by Commission action released on 
April 16, 1971. FCC 71-391), Western Union 
stated that its growth rate nationwide has 
been 14.8 percent (despite the falling volume 
of message traffic). 
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potential market yet to be developed. The 
market studies of the applicants all 
points in that direction (e.g., the studies 
submitted with the MCI applications by 
Spindletop Research Center and Arthur 
D. Little & Co.; * Datran’s market studies 
some of which were conducted by Booz, 
Allen, and Hamilton. Inc. (see Appendix 
C, pages 9-10); Southern Pacific’s field 
survey and the market study made on its 
behalf by Computer Sciences Corp. (see 
Appendix C, page 14); and a market 
study made by Arthur D. Little. Inc. for 
Nebraska Consolidated Communications 
Corp. (NCCC), a survey conducted by the 
NCC staff, and letters of interest from 
various firms (see Appendix D pages 
6-7)). 

66. The market studies of the appli¬ 
cants are generally consistent with the 
forecasts made in independent reports to 
the Commission by Stanford Research 
Institute (SRI) and Dittberner Associ¬ 
ates (Dittberner). other published fore¬ 
casts," the record in the Computer In¬ 
quiry (Docket No. 16979), and our own 
findings in that proceeding. In its report 
to the Commission in the Computer In¬ 
quiry, 5,7 SRI forecast that data usage 
(measured in terminal hours) would in¬ 
crease from less than 1 percent of total 
usage of the Bell System plant to be¬ 
tween 10-50 percent of total usage by 
1980 (1 SRI Report 7379B, page 51). 
A.T. & T.'s estimate in the Computer 
Inquiry was that data usage would 
amount to 5-10 percent of peak network 
load by 1980. For the Dittberner forecasts 
as to anticipated dynamic growth in data 
communications, see pages 20, 22 of its 
report on extended interconnection priv¬ 
ileges of customer-owned equipment, 
submitted to the Commission on Septem¬ 
ber 1, 1970. 


“In addition to the Spindletop and A. D. 
Little studies, the MCI applications contain: 

(1) A regional study summarizing the 
types of arms in that region and growth rates 
of the firms by various economic indicators; 

(2) Letters of intent and interest from 
firms contacted by the MCI carriers; 

(3) A mall questionnaire and tabulation 
of results; and a 

(4) Study prepared by Technical Com¬ 
munications Corp., entitled: “The Adverse 
Effect of Data Transmission on the Voice 
Network.** 

» See, e.g., “Terminal Makers Brisk Outlet 
for Modem, Coupler Procedures," Electronic 
News, June I, 1970, p. 4; Auerback, “Terminal 
Shakeout on the Way,” Datamation, May, 
1970. p. 81; R. L. Arouson, “What’s Happen¬ 
ing to Data Communication," Control En¬ 
gineer. November 1969, pp. 107-111; “Whole 
New Market," Forbes, July 1, 1969, p. 43; 
Manley R. Irwin, “Computers and Communi¬ 
cations: The Economics of Interdependence," 
Law and Contemporary Problems, Duke Uni¬ 
versity Spring 1969, Vol XXXIV, p. 361; 
President’s Task Force on Communications 
Policy, Staff Paper 1, Part I (Clearinghouse 
for Federal Scientific and Technical Informa¬ 
tion. Springfield, Virginia, June 1969), Ap¬ 
pendix A. pp. 22, 24. 

87 See, Stanford Research Institute Reports 
7379B. Policy Issues Presented by the Inter¬ 
dependence of Computer and Communica¬ 
tions Services, et al. (2 Vols.), prepared for 
the FCC, Contract RC-10056, February 1969. 
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67. As we found in our final report 
and order in the Computer Inquiry (PCC 
71-255, paragraph 7), there is “virtually 
unanimous agreement by all who have 
commented in response to our inquiry, 
as well as by all those who have contrib¬ 
uted to the rapidly expanding profes¬ 
sional literature in the field, that the 
data processing industry has become a 
major force in the American economy, 
and that its relative importance to the 
economy will increase in both absolute 
and relative terms in the years ahead.” * 
We further found that “data processing 
cannot survive, much less develop fur¬ 
ther, except through reliance upon and 
use of communications facilities and 
services” (ibid.). 

68. Finally, the carriers themselves do 
not dispute the present and potential fu¬ 
ture growth of the specialized communi¬ 
cations market, particularly for data 
communication. In its comments in this 
proceeding, A.T. & T. projected that pri¬ 
vate line revenues would grow to $1.5 
billion by 1975 and $2.7 billion by 1980." 
A.T. & T. further notes that the growth 
rate for data sets was over 50 percent in 
1969 (Transcript of Oral Argument, 
p. 162), and concedes that there is “no 
real dispute” that the “market for data 
communications is large and is growing” 
(Appendix C, p. 23). Western Union also 
“believes that there is an expanding mar¬ 
ket for communications services, includ¬ 
ing data communications as well as other 
forms” (Western Union comments, 
page 2). 

69. While there may be some overlap 
between the services proposed by the 
applicants and the present offerings of 
the established carriers, we find sufficient 
warrant for the staff’s conclusion that 
the applicants are seeking primarily to 
develop new services and markets, as well 
as to tap latent, but undeveloped sub- 
markets for existing services, so that the 
effect of new entry may well be to ex¬ 
pand the size of the total communica¬ 
tions markets. To be sure, the established 
carriers now provide data transmission 
and private line services. However, the 
services proposed by the applicants have 
technical and service features signifi¬ 
cantly different from those of the estab¬ 
lished carriers. As the staff notes (Notice, 
paragraph 29), the existing communica¬ 
tions network of the Bell System was 
established to meet the requirements of 
the voice transmission market where con¬ 
sumer demands are generally similar and 
economies of scale may be achieved. 


“The responses in the Computer Inquiry 
are summarized in Vol. 2 of the SRI Report, 
supra. 

29 As MCI points out, in 1969 A.T. & T.’s 
reported revenues from five categories of toll 
private line services (telephone, teletype¬ 
writer, other telegraph. Telpak, and other 
services) amounted to approximately $561 
million (or $638 million if revenues from 
program transmission are Included). Bell 
System Annual Reports for 1969 (FCC Form 
M), Sched. 34, p. 50. The average annual 
growth rate in private line revenues between 
1965 and 1969 was 14.9 percent (MCI com¬ 
ments, p. 114). 


The facilities were engineered for voice 
and record analog transmission (though 
digital transmission facilities are being 
gradually incorporated), and with de¬ 
sign objectives optimized for voice (e.g., 
the avoidance of steady line noise more 
than impulse noise and phase distortion 
(see Notice, footnote 19)). This is en¬ 
tirely understandable since the “greatest 
demand has been and still is for voice 
communication” and the general public 
must depend primarily upon the switched 
voice network of the Bell System for 
the provision of this basic service. The 
maintenance and improvement of such 
service is therefore a matter of first pri¬ 
ority for the Bell System. 

70. However, data and other special¬ 
ized users may require not only a 
different application of communications 
technology, but also have service require¬ 
ments that are heterogeneous in char¬ 
acter (see 2 SRI Report No. 7379B, page 
49, and 1 SRI Report No. 7379B, pages 
46-47). The proposals of the applicants 
are oriented toward meeting these special 
and diverse technical and service re¬ 
quirements, and toward achieving the 
economies and other benefits that may 
flow from specialization. Datran proposes 
to construct an all digital technology 
data transmission system which would 
avoid the necessity of converting digital 
signals to analog and back again (see 
paragraphs 4 and 5 above). It is offer¬ 
ing service features designed to meet the 
special requirements of data transmis¬ 
sion users, e.g., lower costs, end-to-end 
compatibility, rapid connection, high re¬ 
liability, simultaneous two-way trans¬ 
mission, a wide selection of switched 
speed offering, a low incidence of network 
busy conditions, interconnection flexibil¬ 
ity for user-provided facilities, asym¬ 
metry, etc. (see paragraphs 5 and 33 
above). Other applicants, while pro¬ 
posing to use analog or analog/digital 
transmission techniques, proposed to 
offer both voice and nonvoice services 
with facilities more closely designed to 
the requirements of transmitting data 
and other nonvoice traffic. MCI’s pro- 
posel “customized” or “individually 
tailored” private line services purport 
to offer customers the flexibility and 
benefits of private microwave at lower 
cost to the user, e.g., the exact band¬ 
width required for any particular serv¬ 
ice. any bandwidth that is required, and 
flexibility in the use of channels and cus¬ 
tomer terminal equipment (see para¬ 
graphs 7-9 and 33 above; Transcript of 
Oral Argument, pages 7-12). To the ex¬ 
tent that customers may be attracted by 
any or all of these or other features of 
the applicants’ proposals—customers who 
would not otherwise use or make such 
extensive use of the specialized service 
offerings of established carriers, it is a 
reasonable conclusion that the effect of 
new entry would be expansion of the 
total communications market. Moreover, 
competition within the market for 
specialized services, should motivate in¬ 
novations or modifications in the service 
offerings and/or facilities by all carriers 
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serving that market and thus produce 
even greater growth rates in total 
specialized traffic than the growth rates 
projected in the context of the existing 
industry structure. 

71. Further, there is no doubt as to 
the validity of the staff’s conclusion that 
there is an increasing and widespread 
public demand for the availability of di¬ 
verse and flexible means for meeting 
specialized communications require¬ 
ments, and a substantial public need for 
the proposed service offerings—a need 
which has not been adequately met by 
the established carriers. These conclu¬ 
sions are overwhelmingly supported by 
the market studies, surveys, and the 
letters of customer intent and interest 
submitted by the applicants; by the re¬ 
sponses in the Computer Inquiry; 90 and 
by the Purveys conducted by and com¬ 
ments of the public parties to this pro¬ 
ceeding (see paragraphs 38-44 above, and 
Appendix B). We are particularly im¬ 
pressed by the unanimity of viewpoint 
among such a wide cross-section of 
varied interests, and accord substan¬ 
tial weight to the views and desires ex¬ 
pressed by the public participants. 

72. As Datran points out, A.T. & T. now 
recognizes the need for a separate digital 
data system as evidenced by its own plans 
to institute such a system to serve 60 
cities by 1975. Indeed, the basic thrust of 
the carriers’ position is not so much a 
claim that the proposed services are not 
needed, but rather an argument that 
there is no need for a new entry because 
the established carriers are capable of 
meeting the present demands and future 
requirements of the public. A.T. & T. re¬ 
lies on various statements in the SRI 
Report to the effect that: “most present 
data transmission requirements • ♦ • can 
be met by the wide variety of services 
available under the common carriers’ 
public or special tariffs" (2 SRI Report 
No. 7379B, page 49), and “the major car¬ 
riers are capable of meeting much of the 


*•» in its report to the Commission in the 
Computer Inquiry (Vol. 1. pp. 46-47), SRI 
listed 10 areas in which the data processing 
industry considers "preseht performance 
characteristics of the telephone network are 
in need of improvement for data uses" (see 
also SRI Report No. 7379B-2. pp. 52-62, and 
SRI Report No. 7379B-3. pp. 15-18. 38-41): 

*'l. A need for rapid connect and discon¬ 
nect (a few tenths of a second). 

"2. A need for a greater variety of trans¬ 
mission speeds and bandwldths. 

“3. A ne£d for switched duplex connec¬ 
tions, e.g., independent, separate paths for 
the two directions of transmission, in voice 
grade circuits. 

"4. A need for a choice of different data 
speeds in the two directions of transmission. 

"5. A need to reduce error rates. 

"6. A need for data on error performance 
and circuit characteristics with respect to 
amplitude and delay. 

"7. A need for standards with respect to 
circuit reliability and transmission quality. 

"8. A need for reduction in the variabUlty 
of transmission performance in the public 
switched network. 

*‘9. A need for improvement in circuit test 
procedure and techniques. 

"10. A need for an all digital data trans¬ 
mission network." 
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projected demand for data communica¬ 
tions in the next decade through low 
marginal cost modifications of their ex¬ 
isting plant" (1 SRI Report No. 7379B, 
page 46). 

73. We note, first, that these quotations 
are partial and taken out of context of 
SRI s qualifying statements. For exam¬ 
ple, the full text of the paragraph con¬ 
taining the first quotation is as follows 
(2 SRI Report No. 7379B, page 49): 

The overriding factor concerning adequacy 
of communications common carrier services 
for computer users’ data transmission needs, 
as evident in the responses, is that the car¬ 
riers’ existing faclUties and practices have 
been developed over more than a half cen¬ 
tury primarily to meet the large and steadily 
growing need for widespread availability of 
voice transmission. As a result of this evo¬ 
lutionary development, approximately 100 
million telephones are in use throughout the 
Nation. Computer users’ needs for data trans¬ 
mission have begun to emerge recently and 
rapidly and have had to be met largely by 
adaptations of the existing voice transmis¬ 
sion system. Compared with voice communi¬ 
cations, data transmission needs are cur¬ 
rently much smaller, are growing more 
rapidly, and have different operating char¬ 
acteristics. Most present data transmission 
requirements, as the responses indicate, can 
be met by the wide variety of services avail¬ 
able under the common carriers’ public or 
special tariffs. But major questions are raised 
in the responses about whether and when the 
national switching network facilities and 
tariffs will need to be modified significantly 
or succeeded by a separate national switching 
network that is designed specifically for 
efficient data transmission. 

[Footnotes omitted.] 

Further, while stating that much of the 
projected demand could be met through 
low marginal cost modifications of exist¬ 
ing plant, SRI also points out that (Vol. 
1, page 48): “If a capital investment is 
required in order to obtain future bene¬ 
fits for data users, the carriers must 
convince themselves that such an invest¬ 
ment is likely to pay for itself in increased 
network usage by data users." Following 
such statements, SRI concludes (Vol. 1, 
page 53): 

Generally speaking, we believe that there 
Is good evidence that the major carriers are 
interested in responding to data customers 
and their needs. Are they as responsive as 
companies operating In a competitive en¬ 
vironment? Should we expect them to be? 
These and related questions go beyond our 
ability to provide answers. 

74. More important, we do not think 
that the adequacy or capability of the 
established carriers to meet future re¬ 
quirements should be the determinative 
factor here, where growing future traffic 
is involved and new services are proposed. 
See cases cited in paragraphs 59-60 
above. Even assuming that “the existing 
carriers might arrange to furnish suc¬ 
cessfully the projected service" (United 
States v. Dixie Highway Express, Inc., 
389 U.S. 409, 411-412 (1967)), there are 
other benefits reasonably to be antici¬ 
pated from new entry in the specialized 
communications field. 

75. These benefits, in the words of the 
staff, are: 

(1) By permitting the entry of specialized 
carriers, we would provide users with flexi- 
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biltty and a wider range of choices as to how 
they may best satisfy their expanding and 
changing requirements for specialized com¬ 
munication service (Notice, paragraph 30). 

(2) There is also a question as to whether 
the existing carriers can meet the require¬ 
ments in the specialized markets promptly, 
efficiently and effectively without prejudice 
to full and timely satisfaction of the increas¬ 
ing requirements of the public monopoly 
services. The responsibility for meeting the 
Nation’s growing and changing communica¬ 
tions requirements is now largely concen¬ 
trated in the Bell System. This responsibility 
is becoming more and more difficult to dis¬ 
charge in a manner which enables the Bell 
System to satisfy timely and effectively all 
existing and anticipated communications re¬ 
quirements. This is partly because of the di¬ 
versity of such requirements, the obvious 
problems of designing and engineering facili¬ 
ties capable of meeting all such requirements 
with equal efficiency, economy and expedi¬ 
tion, and the huge and increasing amounts 
of new capital the Bell System must raise 
for construction purposes. The entry of new 
carriers would have the effect of dispersing 
somewhat the burdens, risks and Initiatives 
involved in supplying the rapidly growing 
markets for new and specialized services 
among a multiplicity of entrepreneurs who 
appear ready, willing, and able to assume 
these undertakings. It would also expand the 
capability of the communications industry to 
respond to the challenge of meeting the 
rapidly growing and varied demands of com¬ 
munications users (Notice, paragraph 32). 

(3) Further, while economies of scale may 
result when large general purpose trans¬ 
mission facilities can be used to meet rela¬ 
tively homogeneous communications re¬ 
quirements, there may be other drawbacks. 
The sheer size of the A.T. & T. organizational 
structure, its enormous financing require¬ 
ments, its vertical integration, and near 
monopoly position in the provision of com¬ 
munications services may make it slower to 
perceive and respond to individual, special¬ 
ized requirements and to initiate market and 
technical innovations. [Footnote omitted.] 
Competition In the specialized communica¬ 
tions field would enlarge the equipment mar¬ 
ket- for manufacturers other than Western 
Electric, and may stimulate technical inno¬ 
vation and the Introduction of new tech¬ 
niques. Moreover, new carriers with smaller 
scale operations could devote their undivided 
attention to the particular needs to be served 
and. lacking a captive market, would be un¬ 
der pressure to innovate to produce those 
types of services which would attract and 
retain customers (Notice, paragraph 34). 

(4) In an industry of the size and growing 
complexity of the communications common 
carrier industry, the entry of new carriers 
could provide a useful regulatory tool which 
would assist in achieving the statutory objec¬ 
tive of adequate and efficient services at 
reasonable charges. Competition could afford 
some standard for comparing the perform¬ 
ance of one carrier with another. Moveover, 
competitive pressure may encourage bene¬ 
ficial changes in A.T. & T.'s services and 
charges in the specialized field, and stimulate 
counter innovation or the more rapid intro¬ 
duction of new technology (Notice, paragraph 
35). 

76. It appears to us that the grounds 
stated by the staff for anticipating bene¬ 
fits from new entry are reasonable and 
in accord with the views of most parties 
to this proceeding. They are not con¬ 
troverted by the carriers, except as they 
generally urge that the staff’s conclu¬ 
sions are unsupported and require evi¬ 
dentiary hearing. However, we are “not 
required to make specific findings of 
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tangible benefit/’ for in “the nature of 
things, the possible benefits of competi¬ 
tion do not lend themselves to detailed 
forecast” (FCC v. RCA Communications, 
Inc., 346 U.S. 86. 96). That being the 
case, we see no necessity for, or useful 
purpose to be served by, evidentiary 
hearing on a question of this nature. It 
is our judgment, based on our cumula¬ 
tive knowledge of the industry and the 
entire record in this proceeding—includ¬ 
ing our staff’s analysis, that there is 
sufficient ground for a reasonable expec¬ 
tation that new entry here will have 
some beneficial effects. 31 We so warrant. 

77. We consider next the contention 
that the staff analysis does not ade¬ 
quately treat the effect of new entry on 
the existing carriers and their services 
to the public. 

78. A.T. & T. claims that the diversion 
of revenues from new entry would not be 
insubstantial and might prejudice tele¬ 
phone users by delaying the installation 
of large capacity facilities (e.g., L5 co¬ 
axial cable carrier systems) on high 
density routes—thereby jeopardizing the 
realization of declining unit costs which 
would benefit all classes of A.T. & T/s 
customers. A.T. & T. claims that com¬ 
peting carriers would simply be engaged 
in “cream-skimming” and thus cause 
A.T. & T. to depart from nationwide cost¬ 
averaging and the maintenance of na¬ 
tionwide uniform interstate rates. Like 
the staff, we do not see how there could 
be any diversion of revenues of a magni¬ 
tude to have the impact claimed by 
A.T. & T., in view of the very small per¬ 
centage of A.T. & T/s existing total mar¬ 
ket that is vulnerable to competition of 
the kind proposed here, the growth rate 
of Bell’s basic services, and the likelihood 
that A.T. & T. would obtain a very sub¬ 
stantial share of the potential market 
for specialized services. 

79. A.T. & T/s reports to us indicate 
that the Bell system had gross operating 
revenues of approximately $16.9 billion 
in 1970, as compared to about $15.7 bil¬ 
lion in 1969 mot including income from 
other sources such as Western Electric). 
Most of these revenues were derived 
from intrastate and interstate services 
which the applicants do not seek to pro¬ 
vide. 83 Interstate revenues constitute 
about 30 percent of A.T. & T/s total 
revenues, and about 87 percent of the 
interstate revenue is derived from mes¬ 
sage toll telephone (MTT) and wide area 
telephone services (WATS). Interstate 
private line revenues (including revenue 
from program transmission—a service 
not proposed by the applicants) amount 
to about 4 percent of total Bell System 
revenues. While there is some data usage 
of the switched network, it has been estl- 


* l We note that our Independent Judgment 
from a communications standpoint is con¬ 
sistent with the recommendations of various 
expert government bodies. See the comments 
of the Department of Justice (Appendix C, 
page 33. footnote 31). 

33 A.T. & T.'s intrastate revenues include 
not only local service, but also intrastate 
toll service. All of the applicants are pro¬ 
posing Interstate services, except for some 
In Texas. 
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p. 51), and about 1.7 percent in 1969 
(paragraph 34 above). 

80. Projecting present growth rates, 
A.T. & T. has estimated that the existing 
plant of the Bell System would quadruple 
by 1980. As indicated in paragraph 63 
above, this projection is based primarily 
upon the rapidly expanding growth in 
the use of standard voice communica¬ 
tions services. Revenues from interstate 
MTT and WATS had an annual growth 
rate of about 12 percent from 1965 to 
1969. During the same period the growth 
rate for interstate private line services 
was about 15 percent, and A.T. & T.-esti¬ 
mates that revenue from such services 
would amount to $2.7 billion by 1980. 
This figure would still constitute a rela¬ 
tively small percentage of total inter¬ 
state revenues when compared to the 
compounded effect of a 12 percent an¬ 
nual growth in interstate MTT and 
WATS revenues. In this proceeding 
A.T. & T. stated that the growth rate 
in the volume of data transmission over 
the past 5 years has been in the range 
of 50 percent annually (A.T. & T. reply 
comments, page 35), and in the Com¬ 
puter Inquiry it estimated that data 
usage would amount to 5-10 percent of 
peak network load by 1980. Though 
A.T. & T. does not indicate what propor¬ 
tion of this data growth and projected 
usage is interstate, the percentage of 
data usage by 1980 would be a compara¬ 
tively small percentage of total us¬ 
age even assuming that it were all 
interstate. 33 

81. While A.T. & T. does not challenge 
the revenue figures used by the staff or 
those used by MCI, it claims that the 
staff erred in assuming that private line 
does not represent a significant portion 
of the use of existing or future systems. 
It may be, as alleged by A.T. & T., that 
private line service accounts for about 25 
percent of A.T. & T/s total interstate 
channel miles. However; the point raised 
in the staff’s analysis is that the portion 
of A.T. & T/s total business which might 
be jeopardized, i.e„ the interstate private 
line business, represented only a very 
small fraction of Bell’s total revenues. In 
terms of the total investment of the Bell 
System, the investment in all interstate 
circuitry is of much less significance than 
noted by A.T. & T. as being devoted to the 
the 25 percent of interstate channel miles 
noted by A.T. & T. as being devoted to the 
private line services. Moreover, the total 
private line circuit mileage usage includes 
television program transmission which is 
a relatively voracious consumer of inter¬ 
state channel mileage. For example, from 
mated that such usage (measured in ter¬ 
minal hours) accounted for less than 1 
percent of total usage (intrastate and 
interstate) in 1968 (1 SRI Report 7379B, 


;k iAs noted in the Notice (paragraph 68), 
a number of Bell System companies are be¬ 
fore various State Commissions seeking sub¬ 
stantial Increases in charges for informa¬ 
tion system access lines (to provide direct 
access to the customer information system 
through local exchange facilities) on the 
ground that these are high usage lines. 


600-1,200 voice circuits can be derived 
from the bandwidth required for a single 
video channel (depending on the age and 
type of equipment utilized). We might 
also note that with the rapid growth in 
demand for circuitry for services other 
than private line, the rapid growth an¬ 
ticipated for the specialized services and 
the time frame which will be required for 
implementation of the plans of potential 
competitors, we cannot visualize A.T. L T. 
being burdened with unusuable quanti¬ 
ties of circuitry for any significant period 
of time. 

82. Most significantly, we see no reason 
whatsoever to assume that the ap¬ 
plicants would divert all or even a sub¬ 
stantial portion of that comparatively 
small percentage of existing and pro¬ 
jected Bell System business that is vul¬ 
nerable to competition/* As previously 
stated, the competition is for evolving, 
new, diverse and specialized needs in a 
dynamic, rapidly growing market. The 
applicants are seeking in large part to 
exploit latent demands and may well ex¬ 
pand the size of the total communica¬ 
tions market. Moreover, they are propos¬ 
ing very small scale operations compared 
to those of A.T. & T. MCI anticipates only 
about $55 million in total annual rev¬ 
enues from all of the MCI systems 
covered by applications on file at the 
time of its comments (Appendix C, page 
3). Datran’s proposed plant investment 
is only about $350 million, compared to 
A.T. & T/s 1970 plant investment of ap¬ 
proximately $54.8 billion and its invest¬ 
ment programs of $7.7 and $8.2 billion for 
1971 and 1972. Datran has indicated that 
it hopes to obtain about 10 percent of the 
data market by 1980. In addition, the 
introduction of new services and facili¬ 
ties by the specialized carriers would take 
place gradually over a period of time, 
with the volume paralleling the market 
growth in demand for specialized serv¬ 
ices. And. finally, A.T. & T. is adapting to 
supply certain specialized services which 
have not been adequately provided in the 
past (e.g., its proposed digital data net¬ 
work), and is free to compete with the 
specialized carriers for the potential mar¬ 
ket. A.T. fie T. has vast competitive re¬ 
sources, and it is likely that it will suc¬ 
ceed in obtaining a very substantial por¬ 
tion of the large potential market. 

83. Accordingly, we find no reason to 
anticipate that new entry in the special¬ 
ized field would result in any substantial 
diversion of A.T. & T/s revenues or have 
any significant adverse impact on tele¬ 
phone users, the installation of large ca¬ 
pacity systems to meet the growing com¬ 
munications requirements of all kinds, 
or the realization of declining unit costs. 
At best, any impact that new entry may 
have upon declining unit costs or econ¬ 
omies of scale would be more than offset 
by the other advantages inuring to the 
public from such new entry. By the same 
token, there is no reason to believe that 


B ‘ Even assuming a 50 percent diversion an¬ 
nually (a figure we consider to be unrealisti¬ 
cally high), the growth in regular voice serv¬ 
ice could absorb virtually all of the lost 
channels in 1 year. 
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there would be any prejudice to A.T. & 
T.’s pace of technical and service inno¬ 
vation and national security role. On the 
contrary, we believe that new entry 
would act as a competitive stimulus to 
A.T. & T.’s innovative efforts. 

84. The potential effect of new entry 
on other established carriers is, of course, 
a relevant factor to be weighed in our 
determination as to the overall public 
interest. As the staff recognized (Notice, 
paragraph 43), the potential impact on 
Western Union is greater than for 
A.T. & T. or the independent telephone 
companies. About 45 percent of its total 
revenues (and most of its profits) are 
derived from leased systems and Telex, 
with the remainder coming from mes¬ 
sage telegraph service and other serv¬ 
ices. While a fairly large percentage of 
Western Union’s service may be vulner¬ 
able to competition, there are other 
countervailing factors to be considered. 
Western Union’s gross operating reve¬ 
nues have increased from $305 million 
in 1965 to $402.4 million in 1970. Despite 
the falling volume of message telegraph 
traffic,* 6 Western Union has stated that 
its growth rate nationwide has been on 
the order of 14.8 percent (see footnote 
24 above). We have recently approved 
Western Union’s acquisition of TWX 
from A.T. & T.. which will add an esti¬ 
mated $86 million in annual revenues. In 
the Matter of Western Union Telegraph 
Co. (Docket No. 18519), 24 FCC 2d 664 
(1970). Moreover, Western Union’s larg¬ 
est leased systems are switched systems 
(the Automatic Digital Network for the 
Department of Defense and the Ad¬ 
vanced Record System), as is Telex 
(though the latter also serves some 
point-to-point data customers). In our 
decision in Docket No. 18519, we noted 
(24 FCC 2d at 673): 

No concern was expressed as to possible 
competition from a specialized carrier such 
as MCI because In Western Union's opinion, 
any effect would be at best. Indirect In na¬ 
ture. Western Union did state that the Im¬ 
pact from Datran would be more because of 
the proposed size of its operation. Western 
Union did not believe that this Impact had 
to be fully considered before the acquisition 
of TWX, since the prompt implementation 
of an approval of the proposed acquisition 
itself would afford the company sufficient 
lead time In the market. 

85. Most significant, however, is the 
circumstance that has been repeatedly 
stressed herein, namely that 44 we are 
here concerned with the sharing of a 
new, relatively untouched market in a 


“While Western claims message telegraph 
service is a "profitless monopoly." it would 
not be fair to existing or potential specialized 
users or in the public interest to deny new 
entry needed in the specialized field merely 
in order to facilitate a bolstering of the mes¬ 
sage telegraph service through subsidy from 
Western Union’s other services. The plight of 
the telegraph message has been a continuing 
and growing problem even in the absence of 
any new entry. The arbitrary exclusion of 
new entry into the developing market for 
specialized services is certainly neither a 
practical or a Justifiable solution to the prob¬ 
lem, assuming that a solution is called for in 
the public Interest. 


RULES AND REGULATIONS 

field where even present demand is grow¬ 
ing at a very rapid rate” (Notice, para¬ 
graph 34). The proposed services of the 
applicants are designed to meet needs not 
adequately met by the established car¬ 
riers in the past. While Western Union’s 
data/record oriented network may differ 
from A.T. & T’s voice/video oriented net¬ 
work, it does not have a nationwide, 
switched, all digital end-to-end data net¬ 
work such as that proposed by Datran. 
Moreover, Western Union’s existing 
plant and investment growth rates are 
not on a scale that appears sufficient to 
accommodate the very large potential 
market for specialized services—particu¬ 
larly for data transmission. 1- We cannot 
accept Western Union’s contention that 
it should be the only carrier authorized 
to compete with A.T. & T. In our judg¬ 
ment, the potential market would be best 
served by wider sources of competitive 
supply. Like A.T. & T., Western Union 
will have an opportunity to compete with 
new entrants on the merits of its own 
service offerings and facilities. If the 
public is attracted by what Western Un¬ 
ion has to offer, it may retain most of its 
present specialized business as well as 
capture a sizeable share of the potential 
market. 

86. In light of the foregoing, we are 
not persuaded that Western Union will 
necessarily suffer any substantial diver¬ 
sion of revenues or other detriment. In 
any event, we conclude that the need 
for, and public benefits reasonably antic¬ 
ipated from, new entry outweigh any 
potential dangers to Western Union. 

87. As the staff pointed out (Notice, 
paragraph 42), it is difficult to visualize 
how independent telephone companies 
would be adverserly affected. They par¬ 
ticipate in interstate service primarily 
by providing local distribution facilities 
and do not, with minor exceptions, fur¬ 
nish intercity facilities. To the extent 
that the new entrants rely on existing 
carriers for the provision of local dis¬ 
tribution facilities, the business of the 
independents may increase. Indeed. 
GT&E has recognized this potential bene¬ 
fit by offering, with adequate lead time, 
to provide local distribution service for 
any authorized carrier, and by opposing 
the authorization of separate local dis¬ 
tribution facilities (Appendix C, page 


“ As Western Union noted, the staff analy¬ 
sis erroneously states that Western Union 
does not for the most part provide services 
on its own facilities, but instead provides 
such services by facilities acquired largely 
by lease or rental from A.T. & T. While this 
is true for local facilities. Western Union’s 
Annqal Report for 1969 (Schedule 400a) 
shows that it leased 38.9 percent of its inter¬ 
city voice grade channel miles from others. 
We find that Western Union provides more 
than 60 percent of its intercity voice grade 
channel miles on its own facilities. The error 
is not of decisional significance. The fact 
remains that Western Union’s gross plant 
investment and current investment program 
are very small compared to A.T. & T.’s (see 
paragraph 64 above). The public is now 
primarily dependent upon A.T. & T. for the 
provision of communications services, in¬ 
cluding specialized services. 
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30) ” Moreover, one of the applicants, 
Nebraska Consolidated Communications 
Corp. (NCCC), was formed, and is one- 
third owned, by independent telephone 
companies. NCCC states that the filing 
of their applications evidences the belief 
of these independents that the special¬ 
ized carrier concept has potential for 
contributing more and better communi¬ 
cations without adverse impact on the 
existing operations of independent tele¬ 
phone companies^Appendix D, page 6; 
Transcript of Oral Argument, page 
124) * We find no likelihood that the in¬ 
dependent telephone companies would be 
prejudiced by a policy in favor of new 
entry. 

88. Nor do we find grounds for ex¬ 
cluding new entry in the miscellaneous 
arguments advanced by the carriers re¬ 
lating to “creamskimming.” Like the 
staff, we are not persuaded that the 
charge of 44 creamskimming” is well- 
founded or would justify a bar against 
new entry of the type proposed here. 
The staff's analysis of this allegation 
(Notice, paragraphs 36-38) is reasonable, 
has further support in the points made 
by applicants (paragraph 36 above), and 
is not refuted in the comments of the 
carriers. We also agree with the staff’s 
treatment of the “economies of scale” 
contention (Notice, paragraphs 33-34), 
and note further that A.T. & T. ap¬ 
parently recognizes some advantage in 
specialization in view of its own plans for 
a functionally separate digital data net¬ 
work (A.T. & T. reply comments. Ap¬ 
pendix A,page 5). 

89. In the event that new entry is 
authorized, A.T. & T. and Western 
Union claim that they must be able to 
compete fully under explicit ground rules 
set forth by the Commission and to offer 
their services on competitive routes at 
rates competitive with those of the new 
entrants. Thus A.T. & T. alleges that new 
entry might require it to depart from 
cost averaging and uniform nationwide 
interstate rates. This approach to the 
pricing of A.T. & T.’s services in the past 
has been generally regarded as consistent 
with the public interest in the context of 
the predominantly monopoly structure 
which heretofore has characterized the 
common carrier industry. There is no 
reason to believe that this approach to 
pricing of the interstate message service 
offerings of the B ell S ystem and Western 
Union (such as MTT, WATS, and public 
telegraph) need be altered by new entry 
into the developing specialized communi¬ 
cations market. Clearly, none of the uni¬ 
form rate structures of the existing car- 


m While USITA states that separate local 
distribution facilities would mean a loss of 
potential revenues to the Independents. It 
expresses concern that the increased business 
derived from new entry might be offset by 
reduced settlements with existing carriers. 
Having found no reason to anticipate any 
substantial diversion of A.T. & T.’s revenues, 
we believe this concern to be groundless. 

“There are also Independent telephone 
company ownership interests in two other ap¬ 
plicants: Associated Independent Telephone 
Microwave, Inc., and Telephone Utilities 
Service Corp. (see Appendix A). 
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riers for such services would appear to 
be in jeopardy since those services are 
not being challenged competitively to 
any substantial degree by the services 
proposed to be offered by the aspiring 
new entrants. Where services may be in 
direct competition, departure from uni¬ 
form nationwide pricing practices may 
be in order, and in such circumstances 
will not be opposed by the Commission. 

90. While asserting that there should 
be no cross-subsidization or temporary 
rate reductions, A.T. & T. urges that the 
cost basis for pricing specialized services 
on competitive routes should be long-run 
incremental costs. The applicants claim 
that the only practical means for assur¬ 
ing that A.T. & T.’s rates for specialized 
services will be equitable and nondis- 
criminatory is to require that rates for 
competitive services be based on fully 
allocated costs. We do not find it neces¬ 
sary at this time and on this record to 
speculate concerning the manner in 
which the existing carriers may seek to 
respond to competitive conditions that 
may emerge in the market for new and 
developing specialized communications 
services. We do, however, stress our ob¬ 
jective to promote and maintain an en¬ 
vironment within which existing and 
any new carriers shall have an oppor¬ 
tunity to compete fairly and fully in the 
sale of specialized services. Our rate¬ 
making and regulatory policies and 
practices will be appropriately adapted 
to accomplish this objective. There is no 
reason to deny the public the benefits 
that may derive from active and vigorous 
participation by the Bell System and 
Western Union in this market, so long as 
their participation is not a burden upon 
or significantly detrimental to their other 
services. Thus, it is our intention to per¬ 
mit the existing carriers to price their 
competitive services in a fashion that 
will realistically and resonably reflect 
economic advantages, if any, that are 
inherent in the plant and operations of 
those carriers. Moreover, we subscribe 
fully to the views of our staff, endorsed 
by the Department of Justice, that there 
should not be any “protective umbrella" 
for the new entrants or “any artificial 
bolstering of operations that cannot suc¬ 
ceed on their own merits" (Notice, para¬ 
graph 44). 

91. However, it is neither practical nor 
appropriate on this record to attempt a 
formulation of the precise principles that 
will achieve the above objectives. The ap¬ 
plicability of long run incremental and 
fully allocated costs in pricing monopoly 
and competitive services of the Bell Sys¬ 
tem, as well as appropriate methodologies 
for ascertaining such costs, are the prin¬ 
cipal issues in our pending proceedings 
in Docket No. 18128. That proceeding in¬ 
volves a determination of the reasonable¬ 
ness of the overall levels of earnings for 
each of A.T. & T.’s interstate services. 
The record in that proceeding, which is 
now w r ell advanced, is focussing upon a 
Statement of Rate-Making Principles 
and Factors to which A.T. & T., Western 
Union, and other parties have stipulated. 
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The Commission has not yet had occa¬ 
sion to pass upon the principles embodied 
in that Statement. However, we accepted 
the recommendation of the parties that 
effective testing of the complex economic 
theories of costing and pricing reflected 
by such principles “and the reconcilia¬ 
tion of opposing, or at least partially con¬ 
flicting, views of expert witnesses, can 
best be accomplished by relating the 
principles advocated to specific rate pro¬ 
posals” (Memorandum Opinion and Or¬ 
der released in Dockets Nos. 16258, 15011, 
and 18128 on August 7, 1969, 18 FCC 2d 
761, 763). The Commission also recog¬ 
nized that the Statement “properly 
recognizes the relevance of both fully 
distributed and incremental costs in con¬ 
sidering appropriate rate levels of specific 
classes of service" and. at the same time, 
noted that each party to the agreement 
reserved the right to assert the relevance 
of fully allocated costs, long run incre¬ 
mental costs or any other method of cost 
determination (18 FCC 2d at 763). Also, 
the Commission observed that: “The 
practical difficulties of accurately meas¬ 
uring incremental costs in a system as 
complex as the telephone industry have 
been recognized even by the advocates 
of incremental costs as a floor for pric¬ 
ing, Criticisms, likewise, have been di¬ 
rected to the use of fully distributed costs 
for pricing purposes. Moreover, some wit¬ 
nesses have advocated that public inter¬ 
est considerations could justify rate lev¬ 
els lower than might be supported by 
cost considerations alone, and one of the 
principles set forth in the stipulation 
(paragraph 12) provides for such a con¬ 
tingency." (18 FCC 2d at 763.) 

92. A complete reading of the Commis¬ 
sion’s memorandum opinion and order 
and the Statement of Rate-Making Prin¬ 
ciples to which it is addressed, will dem¬ 
onstrate the impracticability of attempt¬ 
ing any definitive resolution in this pro¬ 
ceeding of the complex and controversial 
issues involved in the pricing and costing 
of monopoly and competitive services. It 
would be therefore premature and im¬ 
proper for the Commission to express any 
opinion on that question in this pro¬ 
ceeding, except to reaffirm our intention 
to follow ratemaking principles and 
practices which will be compatible with 
the maintenance of a competitive en¬ 
vironment. Moreover, the record in this 
proceeding has to do with the microwave 
applications of the would-be new en¬ 
trants and the objections raised thereto. 
We do not yet have before us any tariff 
filings by the applicants or any revised 
tariff offerings by A.T. & T. and Western 
Union in response to such tariff filings. 
However, we do contemplate full and 
fair competition in the specialized field 
among all carriers, both established and 
new, and will address any problems as 
they arise with due regard, when appro¬ 
priate, for the pricing and costing prin¬ 
ciples and factors established by our pro¬ 
ceedings in the aforementioned Docket 
No. 18128. We will not delay the institu¬ 
tion of new specialized services by exist¬ 


ing or new carriers pending the outcome 
of that docket. 

93. Finally, we have not overlooked 
the matter of efficient spectrum utiliza¬ 
tion. It appears likely that most of the 
proposed stations can be accommodated 
in the pertinent frequency bands, and 
that most, if not all, of the frequency 
conflicts can be removed through fre¬ 
quency coordination or some relocation 
of the proposed routes. In accordance 
with our usual practice, no application 
will be granted that would cause harm¬ 
ful electrical interference to existing 
common carrier facilities. We are re¬ 
quiring applicants to avoid blocking 
future expansion of existing carrier 
routes.* 1 We are also adopting rules de¬ 
signed to achieve more efficient spectrum 
utilization by all new stations in these 
micro wave bands (see discussion under 
Issue C, paragraphs 127-144 below). 
Moreover, efficient spectrum utilization is 
only one factor to be considered in evalu¬ 
ating the public interest. There are other 
important public benefits to be derived 
from affording new specialized carriers 
access to microwave frequencies (para¬ 
graphs 75-76 above), and we regard these 
considerations to be of controlling sig¬ 
nificance here. 

94. To recapitulate, we find ample 
basis in the record and other material 
officially before us for the staff’s conclu¬ 
sions as to the nature of the potential 
market, the public need and demand for 
the proposed services, the public bene¬ 
fits that may reasonably be anticipated 
from new entry, and the effect on exist¬ 
ing carrier service to the public. Beyond 
bare, general assertions that the staff 
analysis rests on untested and unsup¬ 
ported assumptions, the carriers have 
not offered anything to indicate that the 
staff’s conclusions are erroneous. We 
have twice sought to ascertain whether 
the carriers possessed any information, 
not contained in their filings, which 
might cast doubt on the validity of the 
staff’s conclusions or warrant explora¬ 
tion in evidentiary hearing. No such in¬ 
formation has been forthcoming. 

95. In our order designating this mat¬ 
ter for oral argument (FCC 70-1339, 
released December 18, 1970), we re¬ 
quested parties “to address the question 
of what, if any, specific information 
would be adduced in any evidentiary 
hearing which is of material importance 
and has not been, or could not have 
been, filed in the record of this proceed¬ 
ing." In response, A.T. & T. stated that 
there is a need for cross-examination: 


** We note in this connection that A.T. & T. 
is planning construction of high capacity L5 
coaxial cable facilities on high density routes 
where frequency congestion is most likely 
to be encountered. Further, new applicants, 
who are not constrained by existing facilities, 
have greater flexibility to modify proposed 
routes to avoid frequency conflicts or block¬ 
age of expansion of routes of others. During 
the pendency of this proceeding t a number 
of applicants have filed modifications de¬ 
signed to remove initial conflicts. 
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To pinpoint what proposed services are 
not now provided by established carriers, 
to examine the applicants* market stud¬ 
ies more critically to see if they support 
the need for the proposed services, to 
determine the exact size and nature of 
the asserted market, and to ascertain 
whether the applicants’ proposed sys¬ 
tems are technically adequate for their 
intended uses and reasonably calculated 
to meet the need.* 0 AT. & T. further 
stated that it would offer evidence as to 
the nature and extent of the existing 
and future services and facilities of the 
Bell System, its studies as to the market 
for the proposed services and the effect 
of new entry on its service and rate 
structures, as well as on national secu¬ 
rity and balanced economic development. 
Western Union stated that the primary 
objective of an evidentiary hearing 
would be to examine the public need 
and demand for the proposed services. 
While not specifically proposing to offer 
any information. Western Union asserts 
that evidentiary hearings would enable 
it to prepare more comprehensive stud¬ 
ies as to the dimensions of the market 
and give it an opportunity to show 
whether the applicants’ forecasts are 
wTong or right. 

96. In addition, by letters dated Oc¬ 
tober 28, 1970, and December 11, 1970, 
the Chief of the Common Carrier Bureau 
requested A.T. & T. and Western Union 
to supply full information concerning 
any data market studies they might 
have made. The letter to A.T. & T. noted 
that Mr. William H. Ellinghaus, then 
Executive Vice-President, had an¬ 
nounced in an address on August 31. 
1970, that the “most extensive, most 
detailed study of the data market ever 
made’’ by A. T. & T. was nearing com¬ 
pletion. In its reply on November 23. 

1970, A.T. & T. said it had only begun 
the accumulation of raw data and that 
no meaningful conclusions could be 
drawn at that time. A.T. & T. further 
indicated that considerable time and 
manpower would be required to conduct 
the study and to assimilate the data into 
meaningful and usable form. Moreover, 
since the data study is structured to aid 
the Bell System in planning services 
for the data market, much of the infor¬ 
mation collected would be proprietary 
and could not appropriately be made 
public—though it might be supplied to 
the Commission on a privileged basis. 
Western Union’s reply on January 13. 

1971, indicated that it had studies in 
progress, relating in part to the future 
requirements of the public for communi¬ 
cations facilities and services, and ex¬ 
pected such studies to be completed in 
mid-1971. Western Union further stated 
that after the data from these studies 
have been analyzed, it would be willing 
to meet with the Commission to dis¬ 
cuss what results might be made 
available. 


• The technical adequacy of the appli¬ 
cants’ proposals is a matter to be considered 
when the applications are processed, and is 
not involved in this proceeding. 
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97. We are compelled to several con¬ 
clusions. First, at the time of their com¬ 
ments, reply comments and oral argu¬ 
ment in this proceeding, A.T. & T. and 
Western Union had not progressed in 
their own market studies far enough to 
draw any meaningful conclusions and 
had no basis in such studies for challeng¬ 
ing the forecasts made in the numerous 
studies completed by others. Second, even 
after their studies have been completed 
and the data analyzed, much of the in¬ 
formation collected would be proprietary 
and could not appropriately be made 
public. We think it apparent that the 
same would hold true for the market 
studies of the applicants. It is not neces¬ 
sary for us to conduct evidentiary hear¬ 
ings in order to receive proprietary infor¬ 
mation on a privileged basis. Nor do we 
see any public purpose to be served by 
according the established carriers an 
opportunity to elicit through cross-ex¬ 
amination any proprietary marketing 
information of their would-be 
competitors. 

98. Third, and most important, we 
find that there is no need to explore the 
various market studies more critically 
through evidentiary hearing and cross- 
examination or to obtain any proprietary 
information on either a privileged or a 
public basis. In our opinion, such a pro¬ 
cedure would lose the Commission in a 
counterproductive excursion into detail 
that would obscure rather than clarify 
the fundamental issue (WBEN, Inc. v. 
United States, 396 F. 2d 601, 617, 618 
(CA. 2. 1968), cert. den. 393 U.S. 914). 
There is no dispute, even from the estab¬ 
lished carriers, that the potential market 
is sizeable and apt to expand substan¬ 
tially over the next decade. All of the 
market studies, surveys, public comments 
and other material before us point in 
that direction, and there is no indication 
tc the contrary (see paragraphs 65 
through 68 above). The market studies 
on behalf of the applicants were con¬ 
ducted by reputable research organiza¬ 
tions and our economists have found no 
apparent reason for questioning their 
methodology. We think that the general 
thrust of all of the market studies, taken 
together and in light of the record as a 
whole, is entitled to substantial weight as 
indicating that there is a potential 
heterogenous market of sufficient size to 
make competition in the specialized field 
reasonably feasible, and that there is 
substantial public need and demand for 
the proposed services. 

99. We see no need to go further. We 
do not rely on any particular market 
study as reflecting the probable extent or 
precise nature of the potential market. 
It is not essential to our policy deter¬ 
mination here to make findings as to the 
exact size of the potential market or the 
precise breakdown of the various latent 
submarkets that might be stimulated and 
developed by new entry. Factors of this 
kind do not lend themselves to precise 
prediction, and we would not undertake 
to make definitive findings as to such 
future developments even if we were to 
hold an evidentiary hearing. That the 
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applicants perceive and are concentrat¬ 
ing upon different forms of potential 
growth is a proper exercise of entrepre¬ 
neurial discretion in a competitive arena 
where the potential market is charac¬ 
terized by diverse user demands and 
requirements. Indeed, the basic point 
here is that the potential market is not 
standardized, but heterogeneous (see 
Notice, paragraphs 29, 33). 

100. We cannot conclude that the con¬ 
venience or interest of the public would 
be served by subjecting all of the public 
parties to this proceeding (as well as 
those potential users submitting letters 
with the applications) to cross-examina¬ 
tion on their expressed views and desires, 
as suggested by A.T. & T. The record 
compiled here and in the Computer pro¬ 
ceeding is adequate for our purposes, 
and we deem the rule making procedure 
to be a more appropriate vehicle for 
public participation on that scale. More¬ 
over, we see no need for cross- 
examination to pinpoint precisely what 
proposed services are not now provided 
by established carriers. It is clear that 
the proposed facilities and services of 
the applicants have several technical 
and service offering features which are 
different from those now provided by 
the established carriers (see paragraphs 
69-71 above). The circumstance that 
there are undoubtedly some areas of 
overlap or similarity is not of decisional 
consequence here (paragraphs 72-74 
above). Further, we have found that 
other potential benefits may reasonably 
be anticipated from new entry in the 
specialized field (paragraphs 75-76 
above). 

101. Finally, we find no need for evi¬ 
dentiary hearing to receive evidence as 
to the past, present, and future opera¬ 
tions of the Bell System. A.T. & T. has 
already placed voluminous material on 
that aspect in the record of this proceed¬ 
ing (A.T. & T. comments, pages 47-80 
and Appendices A-E; A.T. & T. reply 
comments, Appendix A). Moreover, we 
are familiar with A.T. & T.'s operations 
from its tariffs, reports, etc. in our files 
and from our longstanding regula¬ 
tory relationship. We concede that A.T. 
& T. has served the nation well and are 
confident that it will continue to make 
every effort to do so. It is nevertheless 
our judgment that the public interest, 
convenience, and necessity would be 
served by new entry in the specialized 
field in the circumstances here. 

102. Accordingly, we conclude that the 
record before us affords sufficient basis 
for a policy decision on the merits of 
Issue A (with the exception noted 
above), and that there is no need for 
evidentiary hearing on the broad issue 
of whether the public interest would be 
served by a general policy in favor of new 
entry in the specialized communications 
field. 

d. Findings and conclusions. 103. In 
light of all of the foregoing and the 
record as a whole, we adopt our staff’s 
analysis of Issue A, as amplified and 
modified herein. We find that: There is 
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a public need and demand for the pro¬ 
posed facilities and services and for new 
and diverse sources of supply, competi¬ 
tion in the specialized communications 
field is reasonably feasible, there are 
grounds for a reasonable expectation 
that new entry will have some beneficial 
effects, and there is no reason to antici¬ 
pate that new entry would have any ad¬ 
verse impact on service to the public by 
existing carriers such as to outweigh the 
considerations supporting new entry. We 
further find and conclude that a general 
policy in favor of the entry of new car¬ 
riers in the specialized communications 
field would serve the public interest, con¬ 
venience, and necessity. 

104. Our policy determination is based 
upon the circumstances shown by the 
record before us, and any future pro¬ 
posals for new entry will be considered in 
light of the circumstances then pertain¬ 
ing. However, we do make clear that we 
will examine very critically any future 
opposition by the pending applicants to 
proposed new entry by others. 11 We fur¬ 
ther stress that our policy determina¬ 
tion as to new specialized carrier entry 
terrestrially, does not afford any measure 
of protection against domestic commu¬ 
nications satellite entry or otherwise pre¬ 
judge our determination in Docket No. 
16495 as to what course would best serve 
the public interest in the domestic satel¬ 
lite field. 

B. ISSUE b: whether comparative hear¬ 
ings ON THE VARIOUS CLAIMS OF ECONOMIC 

EXCLUSIVITY AMONG THE APPLICANTS ARE 

NECESSARY OR DESIRABLE IN THE CIRCUM¬ 
STANCES 

1. Proposals in the Notice 

105. In the Notice, it was proposed 
not to hold comparative hearings on 
claims of economic exclusivity among the 
applicants unless there is a much 
stronger showing of exclusivity than 
those presently before us and we are 
persuaded that the public interest re¬ 
quires such action in the particular sit¬ 
uation (Notice, paragraphs 46~50b). In 
any event, we proposed to consider 
Datran’s proposed system separately, 
since it alone has proposed a switched, 
all digital, end-to-end, occasional use, 
nationwide network exclusively for data 
transmission (Notice, paragraph 47). 


41 w© cannot help but note several curious 
coincidences. There was once a time, almost 
a century ago, when Western Union was the 
dominant domestic carrier, and Bell was as¬ 
saying new entry. It has been asserted that 
Western Union initially sought to make 
things difficult lor Bell by every means at Its 
disposal. Long alter Bell outpaced Western 
Union to become the predominant carrier, 
they Joined forces to oppose the authoriza¬ 
tion of private microwave systems, raising 
essentially the same arguments here asserted 
against new specialized carrier entry. Alloca¬ 
tion of Frequencies in the Bands Above 890 
Me, 27 FCC 359, 411-412 (1959); 29 FCC 
825, 848-855 (1960). Among the pending spe¬ 
cialized applicants, it is only those who are 
existing miscellaneous carriers or affiliated 
with such carriers that claim economic ex¬ 
clusivity and seek comparative hearings to 
exclude other applicants. 
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2. Positions of the Parties 

106. Of the 33 applicants now pend¬ 
ing before the Commission, only four 
have claimed economic exclusivity and 
requested comparative hearing. These 
four are: Western Tele-Communications, 
Inc. (Western); United Video, Inc. 
(United Video); West Texas Microwave, 
Inc. (West Texas); and CPI Micro- 
wave, Inc. (CPI). All but CPI (which is 
affiliated w T ith West Texas) are miscel¬ 
laneous common carriers presently pro¬ 
viding video service primarily to CATV 
systems. West Texas and CPI propose 
routes solely within the State of Texas. 
United Video’s proposed routes run from 
Minneapolis-Chicago-Texas and from 
New Orleans to Chicago, serving different 
intermediate points. Western’s proposed 
routes are in several Western States 
(Utah, Nevada, Colorado, Nebraska, 
South Dakota, Iowa, Minnesota), on the 
west coast (partly through interconnec¬ 
tion with another west coast applicant. 
Microwave Transmission Corp.), and 
from Los Angeles and other western 
cities (Denver, Dodge City, Wichita, 
Topeka, Tulsa, Oklahoma City, and Kan¬ 
sas City).to Texas. 

107. West Texas and CPI claim that 
there is room for only one new entrant 
in Texas and that a comparative hear¬ 
ing is necessary because there are two 
other competing applicants for West 
Texas routes and seven for CPI routes, in 
whole or in part. They also urge that 
Datran should not be treated separately. 
United Video states that there are four 
or five other applicants on portions of 
its routes and claims that some form of 
expedited hearing or arbitration is es¬ 
sential to select among applicants where 
the projected volume of traffic does not 
justify several new entrants. Western 
urges the Commission to determine the 
economics of exclusivity along routes or 
in areas where there is more than one 
applicant. As an alternative. Western 
proposes that existing video carriers be 
authorized to construct r,nd provide the 
proposed services along their existing 
routes for a test period, in order to pro¬ 
vide information to assist a Commission 
determination as to how many new 
entrants should be permitted on the 
route. 

108. The position of the foregoing ap¬ 
plicants is supported by Western Union, 
GT&E, and United Telephone System. 
They claim that under section 214 of the 
Act, the Commission is required to deter¬ 
mine the need for each applicant and the 
amount of competition that is reasonably 
feasible on individual routes. They fur¬ 
ther assert that if too many new en¬ 
trants are authorized and some go bank¬ 
rupt, the public will be injured through 
loss of investment, the inconvenience to 
users of switching to another carrier, and 
the possibility of users being left with 
incompatible terminal equipment. 

109. The other 29 applicants have 
either affirmatively stated that they do 
not desire comparative hearings on eco¬ 
nomic exclusivity, or have not opposed 
the Commission’s proposal or sought 
comparative hearing. Those commenting 


claim that their market studies show a 
sizeable potential market and, in any 
event, the marketplace is the most ap¬ 
propriate test of who will best serve the 
public. They further urge that the four 
applicants requesting comparative hear¬ 
ing have not made any adequate showing 
as to the need for comparative hearing 
on their proposed routes or other routes. 
Although the four applicants speak 
vaguely of studies and conclusions that 
various markets will support no more 
than one or two new entrants, they have 
not come forth with such studies. An 
applicant claiming that there is need for 
only one new entrant should have the 
burden of showing that the market is so 
limited before other applicants, who 
think the market will support them, are 
all forced into a hearing. Moreover, even 
if some encounter difficulty, the result 
will not necessarily be bankruptcy but is 
more likely to be merger with a stronger 
competitor with little adverse impact on 
anyone. Users can always shift their busi¬ 
ness to the remaining carriers (including 
A.T. & T. and Western Union) and any 
inconvenience is a reasonable price to pay 
for competitive options. Finally, they as¬ 
sert that it is unlikely that comparative 
hearings would enable the Commission 
to make definitive findings as to the 
precise character and size of the potential 
specialized market on the affected routes 
or that they would otherwise be worth 
the delay and burden. 

110. The Department of Justice takes 
the same position. It states that accord¬ 
ing to present law, hearings on economic 
exclusivity issues need be held only if 
the party who petitions for such a hear¬ 
ing meets the heavy burden of showing 
that there is so little revenue in the 
market that the contemplated amount of 
new entry would make it impossible for 
either new entrants or established car¬ 
riers to remain financially strong enough 
to render adequate service to the public. 
Carroll Broadcasting Co. v. FCC, 258 F. 
2d 440, 443 (CJVD.C., 1958); Delta Air¬ 
lines V. CAB, 275 F. 2d 632, 638 (C.A.D.C., 
1959). The objecting party must make a 
prime facie case that the new competi¬ 
tive certifications “w r ould as a matter of 
economic fact destroy or substantially 
reduce the rendition of the service re¬ 
quired by the public interest * * 
(Delta Airlines, supra.) The burden of 
proof is on the party asserting economic 
exclusivity (Eastern Airlines, Inc. v. 
CAB. 271 F. 2d 752, 758-757 (C.A. 2, 
1959)), and the Commission has discre¬ 
tion to deny comparative hearings if the 
statistics concerning supply and demand 
do not dictate the inference of economic 
exclusivity (Frontier Airlines, Inc. v. 
CAB, 349 F. 2d 587, 590 (C.A. 10. 1965 > > 
Given the rapidly growing character of 
the computer data field and the large 
number of specialized submarkets with¬ 
in the field (based on a variety of con¬ 
siderations including bandwidth, circuit 
quality, and transmission method), a 
protesting carrier in this field would have 
a very heavy burden in making out a 
case for mutual economic exclusivity re¬ 
quiring evidentiary hearing. 
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111. The Department further states 
that the antitrust laws do not impede a 
“merger between two small companies 
to enable the combination to compete 
more effectively with larger corpora¬ 
tions dominating the market, nor a merg¬ 
er between a corporation that is finan¬ 
cially healthy and a failing one that can 
no longer be a vital competitive factor 
in the market.” Brown Shoe Co. v. United 
States, 370 U.S. 294, 319 (1962); United 
States v. Diebold, Inc., 369 U.S. 654 
<1962); Citizen Publishing Co. v. United 
States, 394 U.S. 131 (1969). The depart¬ 
ment urges that merger or sale of facili¬ 
ties to another competitor is a more 
likely fate for an unsuccessful entrant 
than bankruptcy or removal of facili¬ 
ties in this field. It states that this alter¬ 
native would minimize customer incon¬ 
venience, and under Carterfone (13 FCC 
2d 420) the successor would be required 
to permit continued use of customer 
terminal equipment unless there is a risk 
of network harm. 

112. A.T. & T., which also supports the 
position of the bulk of the applicants on 
Issue B, states that if the Commission 
were to adopt a policy of new entry based 
on the staff analysis of Issue A, it “would 
be inconsistent with the essential ra¬ 
tionale of that decision for the Commis¬ 
sion then to attempt to select between 
and among would-be competitors, either 
new carriers or existing carriers.” 
A.T. & T. further asserts that if (con¬ 
trary to its belief) the staff’s position on 
Issue A is correct, it can only be so be¬ 
cause the alleged benefits of injecting 
competition in the specialized markets 
outweigh the probable disadvantages. 
These benefits cannot be realized if the 
ensuing competition is hampered by reg¬ 
ulatory restrictions, or if the Commis¬ 
sion “acts as a' handicapper imposing 
artificial barriers to entry into this com¬ 
petitive area or shackling one would-be 
competitor in favor of another.” In its 
rebuttal comments A.T. &. T. notes how 
illogical it would be to hold that two 
carriers (A.T. & T. and Western Union) 
are not enough, three would be all right 
without question, but four or more would 
be a crowd. 

3. Discussion and Conclusions 

113. Upon review of the record, we 
are inclined to adhere to our initial view 
that it would be contrary to the public 
interest and inconsistent with our policy 
determination on Issue A to attempt gen¬ 
erally to limit entry among the pend¬ 
ing applicants by holding comparative 
hearings on issues of economic exclu¬ 
sivity. We have concluded that the pub¬ 
lic interest would be served by affording 
users flexibility and a wide range of 
choices as to how they may best satisfy 
their expanding and diverse specialized 
requirements. Moreover, the applicants 
are seeking to develop a relatively new 
and potentially very large market, with 
heterogeneous submarkets, and there are 
technical and service differences among 
their proposals. In the circumstances 
presented here, we would be reluctant to 
take any action that might restrict en¬ 
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try unduly, and would not undertake to 
select “chosen instruments” unless we 
are persuaded that such a course is nec¬ 
essary to protect the public from signifi¬ 
cant adverse consequences/ 3 

114. We are not presently confronted 
with the situation posited in some of the 
arguments—20 or so applicants seeking 
to serve the same route with precisely 
the same services and facilities. In the 
eastern portion of the country, the num¬ 
ber of applicants is relatively few—only 
one or two (aside from Datran) for any 
particular route or area, and there are 
no claims of economic exclusivity. There 
are also only a few applicants for routes 
in the Western Mountain and Plain 
States. While there are a multiplicity of 
applicants in the Central States, propos¬ 
ing service to some points in common, 
most propose different intermediate 
points and extension to points not in¬ 
cluded in the proposals of others. The 
two areas with the largest number of 
proposed new routes (exclusive of 
Datran) are the Pacific coast, where 
there are four, some of whom propose 
different intermediate points, 43 and 
Texas, where they are eight. Three of 
the Texas applicants propose service 
solely within that State, whereas the 
others propose to serve other States as 
well. Moreover, the routes within Texas 
vary to some extent. 

115. The service and facilities pro¬ 
posed by Datran are markedly different 
from those proposed by any other ap¬ 
plicant. It alone has proposed a switched, 
all digital end-to-end network (including 
digital local distribution facilities) ex¬ 
clusively for data transmission. Its pro¬ 
posal would permit occasional use by 
those with small requirements. The other 
applicants have all proposed point-to- 
point, rather than switched, service to 
meet the private line requirements of the 
bulk user. They would offer a variety of 
specialized services, including but not 
limited to data transmission, primarily 
aimed at offering subscribers flexible, 
low-cost communications channels 
adaptable to the particular needs of 
each. Their proposed transmission mode 
is analog or analog/digital rather than 
all digital. Moreover, they are proposing 
to achieve local loop service by a variety 
of means, including interconnection with 
local telephone exchange facilities and 
customer-provided facilities, as well as— 
in some instances—new construction by 
the applicant. In light of these and other 
differences between the two types of pro¬ 
posals, we conclude that the public would 


43 Prom the standpoint of potential eco¬ 
nomic impact on established carriers, we fail 
to see how it makes much difference whether 
such specialized traffic as they do not obtain 
is spread among a larger or a smaller number 
of new carriers. Moreover, we have already 
rejected (paragraph 52 above) the conten¬ 
tion that impact on established carriers 
should be considered on a piecemeal, route 
by route, basis. 

43 One of the original Pacific coast appli¬ 
cants, Astron Corporation, has dismissed its 
applications since the issuance of the Notice. 
Another of the Pacific coast applicants is 
affiliated with Datran. 
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benefit by the availability of both kinds 
of service from new entrants. While there 
may be mutual impact between the two 
types of proposals insofar as data trans¬ 
mission is concerned, it does not appear 
that a grant of Datran’s application 
would preclude an opportunity for entry 
by one or more private line carriers in 
view of what the record as a whole shows 
as to the size and heterogeneous nature 
of the potential market and submarkets. 
Accordingly, we have decided to treat 
Datran’s proposal separately from those 
of the other applicants. 

116. The proposals of the private line 
applicants do not vary among themselves 
to the degree that they differ from Dat¬ 
ran. However, there are differences in 
geographical scope. The MCI carriers 
propose a nationwide, interconnected 
network, which they estimate would be 
accessible to 75 percent of the popula¬ 
tion and 85 percent of the business com¬ 
munity in the United States. Others, like 
Southern Pacific, Western, and United 
Video, propose routes crossing very large 
regions. Some, like several of the Texas 
applicants, propose service in only one 
or two States. The circumstance that 
their proposals are basically similar in 
that each is offering to provide “cus¬ 
tomized” services tailored to the require¬ 
ments of individual subscribers, does not 
mean that each would evolve with identi¬ 
cal facilities and services in the areas 
of overlap. As we recognized in the Notice 
(paragraph 49); 

Various systems may develop along differ¬ 
ent lines, each offering something of value 
to the public which would attract sufficient 
customers for viable operations. The number 
of successful operations may well depend on 
the ingenuity, enterprise and initiative of ap¬ 
plicants and equipment manufacturers over 
a period of years in taking advantage of 
changing circumstances and in coming up 
with the types of services and equipment 
that will attract sufficient business to sup¬ 
port the particular system. 

117. The four applicants claiming eco¬ 
nomic exclusivity have not made any 
substantial prima facie showing that the 
potential specialized market along any 
particular route is so limited as to sup¬ 
port only private line entrant. They 
make general assertions to that effect, 
purportedly reflecting business judg¬ 
ments based on their own market studies 
and surveys. However, they have not 
shown that such efforts were as compre¬ 
hensive or aggressive as those of other 
applicants or that they have approached 
all of the potential users in the particular 
area. Nor have they demonstrated any 
prima facie reason for suspecting that 
the differing business judgments of other 
applicants are in error. We have found 
a general public need and demand for 
the proposed services in all areas. Where 
a majority of the applicants for any par¬ 
ticular area or region are willing to pro¬ 
ceed now in the face of competition by 
others, it would appear contrary to the 
public interest to delay the institution 
of needed new service in that area merely 
in order to afford one or two applicants 
an opportunity to show that new entry 
should be limited to one. 
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118. The record as a whole, including 
all of the various market forecasts, indi¬ 
cates that entry by more than one pri¬ 
vate line carrier should generally be 
reasonably feasible, in view of the large 
potential market and its heterogeneous 
character. In this connection, it is perti¬ 
nent to note that the proposed plant in¬ 
vestments and revenue requirements of 
the private line applicants are not of a 
magnitude anywhere near those of an 
A.T. & T. or even a Western Union. The 
total proposed initial investment of all of 
the pending private line applicants is on 
the order of $175 million, including mul¬ 
tiplexing equipment but excluding local 
distribution facilities.’ 4 MCI anticipates 
that total gross operating revenues for 
the MCI carriers would come to about 
$55 million in the first year. Nebraska 
Consolidated Communications Corpora¬ 
tion expects to derive annual operating 
revenues of approximately $900,000 from 
only two out of the 50 or so potential cus¬ 
tomers it hopes to serve. When we au¬ 
thorized MCI to modify its Chicago-St. 
Louis route, our staff noted that with a 
loading of approximately 375 out of the 
potential 1,800 channels, that route 
would produce over a 25 percent return 
on invested capital in the first year.* 
Thus, a comparatively small share of the 
potential market may result in finan¬ 
cially successful operations for any one 
applicant, and a number of small but via¬ 
ble carriers may be able to coexist in any 
particular region. 

119. Further, and more important, we 
do not perceive any significant adverse 
consequences to the public in the event 
that one or more of the entrants should 
fail. In the first place, as the Department 
of Justice and other parties point out, if 
a weaker entrant should encounter dif¬ 
ficulty, a merger with, or sale of facilities 
to, a stronger competitor is a more likely 
fate than bankruptcy or a removal of 
facilities from the field. 40 Even assuming 
bankruptcy, the loss of a carrier who is 
unable to attract sufficient customers for 
viable operations in a competitive market 
of substantial potential size is not a mat¬ 
ter of great moment to the public at 
large. The demand for this type of com¬ 
munications service would undoubtedly 


44 Datran’s proposed investment of about 
$350 million includes local distribution facu¬ 
lties (amounting to about half) and other 
costs such as switching equipment. If Datran 
succeeds in Its goal of serving about 10 per¬ 
cent of the data market by 1980, and this is 
sufficient for successful operations by It, 
there should be ample room for more than 
one private line entrant providing other serv¬ 
ices as well (even assuming that A.T. & T. 
and Western Union garner a substantial 
share of the remaining 90 percent of the data 
transmission market). 

" The staff’s comment was based on MCI’s 
projected revenues and costs. MCI Communi¬ 
cations, Inc. (Files Nos. 5422-5423-C1-MP- 
70), Comments and Recommendations of the 
Common Carrier Bureau, pp. 4-5,13, footnote 
12 . 

"The Department states that the anti¬ 
trust laws would not impede such a merger 
or sale of faculties. 
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be met by another entrant or an estab¬ 
lished carrier, and the frequencies would 
revert to the Commission for assignment 
to others. 47 Any remaining customers 
could transfer to another carrier at what 
appears to be minimal inconvenience, 
and such carrier would be required to 
permit continued use of customer termi¬ 
nal equipment unless there is a risk of 
network harm. Carterfone, 13 FCC 2d 
420 (1968). Loss of investment to any 
failing entrant is a normal business risk 
in a competitive situation. WhUe this 
factor may be important where we are 
concerned with basic communications 
services upon which the general public 
depends, it does not outweigh the public 
interest and convenience in having a 
wide range of choices for private line 
users in satisfying their specialized com¬ 
munications requirements. As stated in 
paragraph 90 above, we do not contem¬ 
plate any “protective umbrella to the 
competitors” or “any artificial bolster¬ 
ing of operations that cannot succeed on 
their own merits.” (Notice, paragraph 
44.) 

120. In light of the foregoing, we con¬ 
clude that it is not necessary or desir¬ 
able in the public interest to hold com¬ 
parative hearings for the purpose of re¬ 
stricting new entry in any particular area 
to only one private line applicant. A 
question remains as to whether we should 
nevertheless undertake to place a ceil¬ 
ing on the number of new entrants in 
any given area, and to hold further pro¬ 
ceedings to determine how many and 
who should be selected. 

121. For many of the same reasons 
just discussed, we do not think that the 
public interest calls for this course in 
the present circumstances. There may be 
too many applicants for viable opera¬ 
tions by all in some areas (e.g., in Texas 
or the Pacific coast). We do not yet know 
whether all of the pending applicants 
will be found qualified and, if so, will 
elect to proceed. 44 However, if an appli¬ 
cant is found qualified, obtains the nec¬ 


* * As indicated in the Notice (paragraph 
50a), if it should turn out that the market 
is spread so thin among the new entrants as 
to adversely affect their service to the public 
in that area, we can take remedial action by 
rule making or comparative hearings at 
license renewal time. We do not find it neces¬ 
sary to reach A.T. & T.’s contention that a 
section 214 authorization, once issued, can¬ 
not be revoked. These carriers cannot oper¬ 
ate without microwave radio licenses, and 
the Communications Act requires a public 
interest, convenience, and necessity finding 
for any renewal of license under the circum¬ 
stances then pertaining. In the very unlikely 
situation that all of the new applicants fail, 
the public would be no worse off than it is 
today. Its sole sources for the provision of 
specialized communications services would 
be the established carriers. 

"In order to avoid the possibility that an 
applicant may otbain a grant and tie up fre¬ 
quencies while deciding whether or not to 
proceed, we wUl strictly adhere to fi 21.33(b) 
of the rules and wifi grant no extension of 
construction permits except for good cause 
shown, including a showing that construc¬ 
tion is substantially underway. 


essary financial backing, and makes a 
business judgment to risk that invest¬ 
ment in competition with such of the 
pending applicants as may be author¬ 
ized, we are not inclined to place fur¬ 
ther obstacles in its path. Moreover, 
since new entry by more than one private 
line applicant appears reasonably feasi¬ 
ble in a potential market of this nature, 
we deem the marketplace to be a more 
reliable and effective instrument than 
the comparative hearing process for de¬ 
termining how many and which new en¬ 
trants may succeed. Considering the de¬ 
sirability of avoiding delay in the insti¬ 
tution of services needed by the public 
now, the benefit to the public In the 
availability of diverse options, and the 
lack of public detriment in the event 
some fail, we will decline to hold such 
hearings on the pending applications. 

122. Our policy determination under 
Issue A rests essentially on our judg¬ 
ment, based on circumstances shown by 
this record, that competition is reason¬ 
ably feasible and offers benefits to the 
public such as to outweigh any risk that 
some new entrants may fail. We would 
be very reluctant at this time to foreclose 
future applicants from an opportunity 
to compete with the present applicants, 
perhaps with a different or better service 
or by developing a new submarket. As in 
the case of any policy or rule, the policy 
adopted here is, of course, subject to re¬ 
view in the light of changed circum¬ 
stances and may be altered if it no longer 
comports with the public interest, con¬ 
venience, and necessity. See American 
Trucking, supra (paragraph 57 above). 
We will examine future applications in 
light of the circumstances then shown, 
including any experience to date with 
operations of the pending applicants, and 
will take such action as is necessary In 
the public interest. 44 

C. ISSUE c: FREQUENCY AND ROUTE COORDI¬ 
NATION; SPECTRUM CONSERVATION 

1. Terrestrial Versus Satellite Systems 

. 123. Except for some stations, the ap¬ 

plicants are generally proposing to use 
frequencies in the 6 GHz common carrier 
band (5925-6425 MHz), which is shared 
with the communications satellite serv¬ 
ice (as an up-link). We expressed some 
concern in the Notice as to whether ap¬ 
plicants for domestic communications 
satellite systems would experience dif¬ 
ficulty in coordinating earth stations 


"Under the Commlsson’s rules (§21.30 
(b)), the time for filing new applications for 
consideration with the pending applications 
has long since expired, and any new appli¬ 
cant would not be entitled to comparative 
consideration except at license renewal time. 
Modifications in the pending applications to 
achieve compliance with the technical stand¬ 
ards and rules adopted herein, will not sub¬ 
ject these applications to a new cutoff period 
for the filing of competing applications. See 
also paragraph 135 below. Moreover, under 
normal processing procedures, no new ap¬ 
plication would be processed until processing 
of the pending applications has been com¬ 
pleted (except for any hearings that may 
be required). 
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with terrestrial systems in the band, and 
recognized that the specialized carrier 
applications might complicate any prob¬ 
lem. However, we did not propose to deny 
the new entrants access to this band on 
that ground, in view of the magnitude of 
the existing terrestrial usage, the pos¬ 
sibility of additional frequency bands for 
satellite usage, and our belief that estab¬ 
lished and new carriers competing in the 
provision of terrestrial services should 
not be placed in unequal positions with 
respect to access to frequency bands. 
(Notice, paragraphs 51-52.) 

124. The Communications Satellite 
Corp. has requested us to defer a resolu¬ 
tion of this proceeding pending a decision 
in Docket No. 16495 on the domestic 
communications satellite applications. 
However, we do not think that such a 
course is necessary or in the public inter¬ 
est. The domestic satellite applications 
on file have already been coordinated 
with all of the stations proposed in previ¬ 
ously filed terrestrial microwave appli¬ 
cations, as well as with existing stations 
(Report and Order in Docket No. 16495, 
Appendix D. 22 FCC 2d 86, at 135) “ 
Moreover, the satellite applicants have 
found what are purported to be interfer¬ 
ence-free locations for earth stations to 
operate in the 4 and 6 GHz bands rea¬ 
sonably close to the cities to be served 
(including the Nation's largest cities 
where Congestion is most severe). Thus, 
the problem of satellite-terrestrial shar¬ 
ing in the 6 GHz band does not appear to 
be as serious as was feared at the time 
of the Notice. Although some of the ap¬ 
plicants have proposed the use of the 
additional frequencies and additional 
frequency allocations are being consid¬ 
ered at the World Administrative Radio 
Conference for Space Telecommunica¬ 
tions (Geneva, June-July, 1971), there is 
no proposal to preclude the use of the 4 
and 6 GHz bands for domestic satellite 
systems. Our action here is not pre¬ 
judicial to a resolution of the issues in 
Docket No. 16495 (see paragraph 104 


Ui Most of the satellite applications were 
filed after most of the terrestrial applica¬ 
tions. The coordination did not Include the 
comparatively few later-filed specialized 
carrier applications, and some of the satel¬ 
lite applicants have not yet applied for all 
of the earth stations contemplated (a good 
many of which would be receive-only sta¬ 
tions in the 4 GHz band). However, we 
would anticipate no serious problem in view 
of the experience to date. 
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above), and we decline to grant the re¬ 
quested delay. 81 

125. In order to avoid possible inter¬ 
ference to any domestic or other satellite 
system that w'ould share the 6 GHz com¬ 
mon carrier band (5925-6425 MHz) with 
terrestrial carriers, w r e proposed to pro¬ 
hibit the transmitting antennas of ter¬ 
restrial facilities operating in that band 
from being aimed within 2° of the syn¬ 
chronous (geostationary) satellite or¬ 
bit. - There was general support for and 
no opposition to this proposal. Accord¬ 
ingly, it will be adopted with the pro¬ 
vision, as proposed, that exceptions can 
be made under unusual circumstances. 
In such instances, we would expect the 
applicant to submit a thorough engineer¬ 
ing evaluation of possible impact on any 
authorized or proposed satellite opera¬ 
tion, as well as to propose operation on 


« While the specialized carrier applicants 
and the domestic satellite applicants may 
be seeking, in part, to attract some of the 
same markets, the emphasis appears to 
differ. The specialized carrier applicants are 
concentrating on data transmission and pri¬ 
vate line services, whereas, Comsat, for ex¬ 
ample. has proposed: (1) To lease satellites 
to A.T. 8c T., and (2) to establish a multi¬ 
purpose system in which television program 
transmission would play a major role. Most 
of the other satellite applicants are also 
proposing, inter alia, television program 
transmission service to broadcast stations 
and/or CATV sysrtems. MCI Lockheed Satel¬ 
lite Corp. has proposed a multipurpose sys¬ 
tem which would complement rather than 
duplicate the proposed terrestrial services 
of the MCI carriers. In any event, the terres¬ 
trial and the satellite technologies each offer 
special advantages, and we have already 
concluded in Docket No. 16495 (22 FCC 2d 
at 88-90) that both should be available to 
the public—though the nature of the 
domestic satellite systems and the Identity 
of the licensees to be authorized are ques¬ 
tions still to be determined In that pro¬ 
ceeding. 

“Methods of calculating azimuths to be 
avoided may be found in: CCIR Report 393 
(Green Books). New Delhi, 1970, and in 
Radio-Relay Antenna Point for Controlled 
Interference with Geostationary Satellites, 
by C. W. Lundgren and A. S. May, Bell Sys¬ 
tem Technical Journal, Volume 48, Number 
10, December 1969. The first reference Is an 
approximate, graphical method of calcula¬ 
tion while the second is suitable for com¬ 
puter calculation. 
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a reduced power basis” We are not 
aware of any existing facilities which 
will be in violation of this new require¬ 
ment. However, if they do exist, we will 
not reqffire them to be modified unless 
and until it is shown that they are likely 
to cause interference to authorized satel¬ 
lite facilities. 

126. Possible interference to terres¬ 
trial facilities from satellite transmis¬ 
sion,*. is generally not considered very 
likely. However, since the satellite down¬ 
link and terrestrial facilities share the 
band 3700-4200 MHz, we discourage the 
pointing of receiving antennas in that 
band within 2° of the sationary orbit 
(taking into account atmopheric refrac¬ 
tion) to preclude possible future prob¬ 
lems which may occur because of 
increased satellite transmission power 
or other reasons. 

2. Terrestrial Frequency Conflicts and 
Route Blockage 

127. Aside from the question of ter¬ 
restrial versus satellite system coordina¬ 
tion, the applications and opposition 
pleadings raise issues as to conflicts in 
terrestrial frequency usage and spectrum 
conservation. The established carriers 
claim that some of the proposed stations 
of the applicants would cause inter¬ 
ference to their existing systems and 
block or impede economical expansion on 
existing microwave routes. There are also 
instances of frequency conflicts and 
potential interference among the ap¬ 
plicants themselves. Based on past ex¬ 
perience, w T e believe that most, if not all. 
of the claimed conflicts can be resolved 
through coordination and that new 
entry can be technically accommodated 
despite the growing frequency congestion. 
In order to facilitate such accommoda¬ 
tion and future growth by all carriers, as 
well as to promote better coordinated 
and efficient use of spectrum, we pro¬ 
posed several measures in the Notice. 

128. First, we proposed to amend our 
rules to require applicants, prior to filin'?, 
to coordinate the technical aspects of 


“The maximum value of equivalent iso¬ 
tropically radiated power should not exceed: 
(a) 47 dBW for any antenna beam directed 
within 0.5° of the stationary satellite orbit, 
or (b) 47 to 44 dBW, on a linear decibel 
scale (8 dB per degree), for any antenna 
beam directed between 0.5* and 1.5° of the 
stationary orbit. These values are subject 
to possible revision as satellite operations 
develop further. 


No. Ill— Pt. n- 
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their proposals with other authorized 
carriers and applicants with previously 
filed applications in the same general 
area, to avoid frequency conflicts and 
blockage of planned future route expan¬ 
sion to the extent possible (Notice, para¬ 
graphs 56-58). In this connection we 
also raised a question as to whether 
standards for protecting the expansion 
potential of major routes should be 
prescribed and, if so, what standards. 

129. In the comments, the concept of 
prior coordination received general ap¬ 
proval. An exception is GT&E. It urges 
the continuation of the present procedure 
(with minor modification) whereby 
other users are advised of new proposals 
by our public notice of applications filed, 
but the reasons for its opposition to 
mandatory prior coordination are un¬ 
clear. A number of existing carriers state 
that they now coordinate frequency us¬ 
age with other carriers in their areas of 
operation and have found the procedure 
mutually beneficial. Datran supports the 
procedure but expresses some concern 
that in cases involving disagreement (e.g., 
a competitive situation) there may be less 
inclination to resolve technical conflicts 
promptly. The Department of Justice also 
agrees to prior coordination, but states 
that the Commission should make it clear 
that such meetings are to be limited to 
technical matters and that no attempt 
should be made to use coordination as an 
attempt to divide up markets or custom¬ 
ers. It suggests that the Commission may 
want to consider the possibility of requir¬ 
ing coordination meetings to be held 
publicly in the presence of Commission 
staff and other affected parties, with 
final agreement in writing. 

130. On the question of route blockage 
there is agreement that some attempt 
should be made to protect existing growth 
routes to provide for future expansion. 
However, no one recommends any par¬ 
ticular standard to apply in such cases. 
A.T. & T. suggests that heavy routes be 
protected by utilizing block frequency 
allocation, but it offers no details or ad¬ 
vice on resolving the substantial number 
of problems that would be entailed in 
such a far reaching plan. 

131. In view of these comments we 
conclude that mandatory prior coordina¬ 
tion would be beneficial. We believe that 
such procedure will not only reduce the 
frequency conflicts that lead to the filing 
of petitions to deny applications, but 
will also enable the various carriers to 
use the limited frequencies more effec¬ 
tively in their particular areas of opera¬ 
tion. The planning of new routes is es¬ 
pecially important, and we urge such 
carrier applicants to make preliminary 
coordination to avoid extensive engi¬ 
neering expenditures where an alterna¬ 
tive route may be required to prevent 
blockage of an existing route or to re¬ 
solve other technical problems. However, 
we want to emphasize that such coordi¬ 
nation meetings are to be used only to 
discuss technical matters and that any 
attempt to utilize such encounters, either 
directly or indirectly, for anti-competi¬ 
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tive or market dividing purposes will not 
be tolerated. Moreover, the coordination 
representatives for each carrier or ap¬ 
plicant should be technical personnel 
without overall policy making or 
marketing authority/’ 

132. In order to facilitate coordina¬ 
tion, the names of the coordination rep¬ 
resentatives should be made available to 
all other carriers or known applicants 
in the same general area of operation. 
We will expect each carrier or applicant 
to use its best efforts to review proposals 
submitted for coordination within a 
reasonable time (determined primarily 
by the size and complexity of the pro¬ 
posal) and to attempt to resolve tech¬ 
nical conflicts in good faith without 
regard to competitive circumstances. If 
coordination is not completed within a 
reasonable time, we will make provision 
for an applicant to file its proposal with 
an explanation of the circumstances. One 
other point we wish to make clear is 
that we do not intend, by the device of 
coordination, to give one carrier a veto 
power over another’s technical proposal. 
If the problem cannot be resolved, the 
application(s) may be filed with a brief 
explanation of the dispute. If the ob¬ 
jecting carrier deems the matter to be of 
sufficient importance, it may, of course, 
file a petition to deny or an informal 
objection. In accordance with long- 
established practice, the Commission 
does not grant any application where it 
is aware of likely interference to any 
authorized station. 

133. To facilitate coordination several 
parties suggest that the Commission 
adopt technical standards involving in¬ 
terference calculation and specified fre¬ 
quency plans, among others. Western 
Union points out that while standards 
are presently determined unilaterally, 
there is no significant disagreement 
among established carriers, except with 
regard to digital and analog/digital sys¬ 
tems for which standards have not yet 
been fully developed. Several other car¬ 
riers, including A.T. & T., similarly op¬ 
pose the development of these standards. 
We can appreciate the desirability of 
uniform standards, but we also recognize 
that each system must be designed to 
meet various performance requirements 
and to utilize various transmission tech¬ 
niques (some of which are relatively 
new). The design, of course, must also 
take into account a wide variety of exist¬ 
ing facilities. We believe that the estab¬ 
lishment of such technical standards 
would involve the Commission too deeply 


61 We do not believe that It is necessary to 
go so far as having a Commission representa¬ 
tive present at each meeting or having the 
results of any agreement reduced to writing, 
as suggested by the Department of Justice. 
Voluntary coordination has been employed 
for a number of years, and we have no evi¬ 
dence that illegal collusion has ever occurred. 
Also, we believe that the limited availability 
of Commission staff and the formality of 
written agreements would tend to hinder 
swift and effective coordination efforts. 


in system design to the detriment of de¬ 
sign flexibility. Therefore, we will decline 
to develop standards of this type at this 
time. However, if it later appears that 
standards may be necessary, we will 
reconsider the matter. 

134. On the problem of route blockage, 
there appears to be no easy solution. No 
one party has proposed a standard that 
we believe would be workable or equit¬ 
able. Therefore, we can only state that 
our policy is to protect the future expan¬ 
sion of existing growth routes to the 
extent practicable. By this we mean that 
when a new route is designed, considera¬ 
tion should be given to adjacent routes 
that may have significant expansion 
requirements. If the new route can be 
reasonably adjusted to avoid or minimize 
impact on an established growth route, 
we will expect the adjustment to be 
made. 

135. On the matter of frequency con¬ 
flicts between copending applications, we 
proposed to require the later filing appli¬ 
cant to amend his applications) to re¬ 
move the conflict. Under the proposal, 
applications involving such conflicts 
would not be designated for hearing un¬ 
less: (1) The later filed application is 
filed within the cutoff period prescribed 
by § 21.30(b), and (2) the Commission 
is satisfied that the frequency conflict 
cannot be resolved by reasonable meas¬ 
ures by the later filing applicant. 06 Since 
there is no objection to this proposal, it 
wall be adopted. To facilitate the proces¬ 
sing of applications, the rule will contain 
provisions for dealing with applicants 
who do not make efforts to resolve con¬ 
flicts within a reasonable time (see 
§ 21.100(a)). As proposed in the Notice 
(paragraph 56), we will accord pending 
applicants an opportunity to modify 
their applications to achieve compliance 
with these rules. The original filing and 
cutoff dates will still be determinative of 
priority under these rules. 

3. Frequency Diversity and Miscellaneous 
Technical Requirements 

136. We also proposed in the Notice 
(paragraphs 59-61) several measures to 
achieve more efficient spectrum utiliza¬ 
tion by all carriers. The most important 
of these relates to the use of frequency 
diversity." We noted several possible ap¬ 
proaches: the complete elimination of 
frequency diversity, reduction of the 
number of allowed protection channels, 
restriction of use to high density routes, 
or to allow its use only where there is no 


“In the event the applications were tiled 
on the same day, the burden of resolving the 
conflict would lie equally on the applicants. 

“Frequency diversity may be regarded as 
two separate transmitters operating on dif¬ 
ferent frequencies but carrying the same 
modulation and using a single antenna sys¬ 
tem. For purposes here, it also includes the 
use of a spare or protection channel which 
may be switched into the path of a faded 
channel. 
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reasonable alternative method of achiev¬ 
ing the necessary reliability. Approxi¬ 
mately 15 parties commented on this part 
of the proposal. Virtually all agree that 
frequency congestion is a problem which 
will grow and that space diversity is an 
affective means of providing reliability 
(at least from propagation outages). As 
to what should be done about frequency 
diversity, there are a variety of recom¬ 
mendations. 

137. At one extreme GT&E urges vir¬ 
tually no change in the use of frequency 
diversity, contending that the presently 
accepted ratios (i.e. one protection chan¬ 
nel for five working channels in the 4 
GHz band, one for three in the 6 GHz 
band and one for one in the 11 GHz 
band) should be retained because they 
are needed for protection against equip¬ 
ment failures. 07 At the other extreme, 
Datran and Microwave Transmission Co. 
urge the complete elimination of fre¬ 
quency diversity, including the conver¬ 
sion of existing facilities using frequency 
diversity to space diversity. The other 
commenting parties take an intermedi¬ 
ate approach, opposing the complete 
elimination of frequency diversity but 
suggesting various ways of restricting its 
use. A.T. & T. points, as may do, to the 
cost advantage of frequency diversity 
over space diversity on multiple channel 
systems. It also states that protection 
channels in its own facilities have an 
important function in addition to relia¬ 
bility by providing channels for occa¬ 
sional television service and for emer¬ 
gency restoration of failed channels on 
other connecting routes. With respect 
to reducing the ratio of protection 
channels as was suggested, A.T. & T. 
states that if cross band diversity is per¬ 
mitted (e.g. allowing both protection 
channels for the 4 and 6 GHz to be in the 
6 GHz band), such an arrangement would 
provide adequate reliability for systems 
with good fading margins but would not 
provide adequate protection or res¬ 
toration in many situations. However, 
AT. & T. believes that space diversity 
can be used to augment frequency di¬ 
versity on paths experiencing greater 
fade problems, and it is making plans to 
so utilize space diversity. 

138. Southern Pacific, United Video, 
and Electronic Industries Association 
generally support restricted use of fre¬ 
quency diversity but take the position 
that the matter should be considered on a 
case by case basis and permitted where it 
is adequately justified and/or where fre¬ 
quency congestion is not a problem. 
Others, such as Nebraska Consolidated 
Communications, Microwave Service 
Co., and New York r Penn Microwave gen¬ 
erally support a reduction in the number 


•* Presumably Western Union can be con¬ 
sidered of similar persuasion. It opposed 
consideration of frequency diversity in this 
proceeding, contending that the matter 
should be considered in connection with 
Docket No. 15130. In that proceeding Western 
Union in 1967 opposed then proposed restric¬ 
tions on the use of frequency diversity. 
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of protection channels. MITEQ, Inc., sug¬ 
gests that frequency diversity be banned 
on short paths of 15 or 20 miles in length. 
MCI emphasizes that all carriers should 
be treated equally and that the newer 
carriers should be permitted to employ 
the same ratio of protection channels as 
used at A.T. & T. Western Telecommuni¬ 
cations and New York-Penn Microwave 
suggest a compromise between frequency 
diversity and space diversity in which 
space diversity would be utilized on the 
first two channels on a given route, with 
a protection channel being permitted 
upon the addition of a third working 
channel. 

139. Upon evaluating this matter in 
light of the comments, we conclude that 
the status quo on the use of frequency 
diversity should not be maintained in 
view of the growing frequency conges¬ 
tion and the increasing demand for mi¬ 
crowave frequencies to meet rapidly ex¬ 
panding communications requirements. 
It is generally agreed that space diver¬ 
sity is a satisfactory method of protect¬ 
ing against propagation failures. When 
used in conjunction with standby trans¬ 
mitters to protect against equipment fail¬ 
ures, it offers a reasonable alternative 
to frequency diversity in achieving a 
relatively high degree of reliability. Its 
principal disadvantage when standby 
transmitters are utilized is cost, since 
each channel requires two transmitters 
and receivers per hop. However, on a 
one or two channel system, the cost dif¬ 
ferential is not susbtantial. M Also, space 
diversity does not offer the advantage of 
a spare channel which can be utilized 
for occasional video or to meet emer¬ 
gency requirements. Because of these 
reasons we conclude that the use of fre¬ 
quency diversity should be restricted 
rather than completely eliminated. While 
consideration of frequency diversity on a 
case-by-case basis, as suggested by sev¬ 
eral parties, may in theory be an equi¬ 
table and flexible approach, we reject it 
because this would provide no standard 
for system design and because of the ex¬ 
cessive administrative burden that it 
would impose on the Commission. A sen¬ 
sible compromise would appear to be one 
similar to that suggested by Western 
Telecommunications and New York- 
Penn Microwave, i.e., that frequency di¬ 
versity not be permitted in the 4 and 6 
GHz bands for the first two working 
channels on a particular route. Given the 
greater frequency impact caused by one 
for one and one for two protection on 
“thin routes” and the availability of 


« On a one channel system both frequency 
diversity and space diversity (with standby 
transmitters) employ two transmitters and 
receivers per hop. On a two channel system 
frequency diversity (utilizing one protection 
channel) requires three transmitters and 
receivers compared with four for space diver¬ 
sity. The space diversity system wiU require 
some Initial additional cost for an extra re¬ 
ceiving antenna (and associated waveguide) 
and perhaps a somewhat higher and more 
rugged tower.. 


11169 

space diversity as a reasonable alterna¬ 
tive, we believe such approach would 
yield substantial savings in spectrum 
usage * without imposing undue eco¬ 
nomic hardship on the carrier. Under 
this procedure, once a route is expanded 
to a third working channel, a protection 
channel would be allowed. Because of its 
greater propagation problems and lesser 
congestion, we will not apply this stand¬ 
ard to the 11 GHz band at this time. 

140. Aside from the prohibition of fre¬ 
quency diversity on the first two channels 
on a 4 or 6 GHz route, it appears that 
a limitation on the total number of fre¬ 
quency diversity channels would be in 
order. Although several parties contend 
that the presently accepted ratios (as 
noted in paragraph 137) are necessary 
for adequate reliability, no one submits 
any technical data in support of this 
proposition. There is no doubt that addi¬ 
tional protection channels may be desir¬ 
able to the carrier as an added measure 
of safety or for more flexibility of op¬ 
eration, but we are not convinced that 
they are necessary as a general practice. 
In the past 10 years, there have been 
many advances in the state of art. new 
equipment is usually solid state and more 
reliable, and system design is more re¬ 
fined. Yet the same number of protection 
channels is generally used today as in 
the early days of microwave. Moreover, 
landline carriers have developed a multi¬ 
plicity of routes between most of the 
larger communities in the country, thus 
creating route redundancy which gives 
them an extra degree of flexibility to han¬ 
dle peak loads or provide for restoration 
of failed channels. Finally, we note that 
frequency diversity may be supple¬ 
mented by space diversity in areas where 
unusual propagation problems exist or 
where exceptional reliability is required. 
For these reasons, we conclude that the 
number of protection channels can be 
reduced without significant consequence 
on the overall public interest to only one 
in the 4 GHz band, one in the 6 GHz 
band, and a l-to-3 ratio in the 11 GHz 
band. However, for the sake of flexibility 
we will not require that the protection 
channels be in the same band as the 
working channels as long as the specified 
protection ratios are observed.” 0 We rec- 


® Routes employing only one or two work¬ 
ing channels represent a very substantial 
portion of the total common carrier 
microwave facilities. For example, in In¬ 
diana, which is believed to be fairly typical, 
there are approximately 142 authorized 
common carrier microwave stations (exclu¬ 
sive of those restricted to video use) operat¬ 
ing on some 278 transmission paths. Of these 
paths, about 148 consist of only one or two 
working channels. In view of our decision 
In this proceeding to permit competitive en¬ 
try, it seems obvious that the number of 
such “thin routes" will proliferate. 

•° Current use of cross band diversity Is 
primarily limited to the 8-11 GHz bands (e.g. 
Western Electric’s TM/TL). For purposes of 
this rule making such systems will be classi¬ 
fied as 6 GHz with protection channels in the 
11 GHz band. 
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ognize that there may be occasions where 
unusual circumstance would dictate some 
deviation from this policy. Therefore, we 
will consider requests for waivers, but 
we will emphasize that waivers will not 
be granted unless there is a substantial 
showing of good cause directed to the 
facts of a given proposal.® 

141. The rules will apply to all new 
facilities proposed in the future. Because 
of the extensive use of frequency diversity 
in existing facilities and the large num¬ 
ber of pending applications proposing 
such use, we will apply the new require¬ 
ments to these categories as well as new 
facilities to be proposed in the future. 
Therefore, where applications (both 
pending and new) involve the construc¬ 
tion of new stations or new routes, 
we will require that the applications 
be amended, as necessary, to comply with 
the new rules (unless it can be shown 
that such requirement is unreasonable 
under the circumstances). However, in 
recognition of the problem inherent in 
the modification of existing facilities, we 
intend to be more flexible in application 
of the new rules. In general, the follow¬ 
ing procedure will be applied unless it 
can be shown to be unreasonable or dis¬ 
ruptive in particular areas. Because of 
the probable need to construct higher 
towers in many instances, we will not 
require existing routes of one or two 
working channels to be converted from 
frequency diversity to space diversity un¬ 
less another carrier can show that the 
diversity frequencies are necessary for 
working channels. However, we will ex¬ 
pect each carrier to make plans to reduce 
the number of protection channels on 
existing facilities to meet new require¬ 
ments. In general, it would appear that 
before additional channels are added on 
an existing route, any protection chan¬ 
nels above the specified maximum should 
be converted to working channels. We 
will require that excess protection chan¬ 
nels be relinquished prior to the next 
renewal period and that statements to 
this effect be submitted with the applica¬ 
tions for renewal.* * 1 2 3 4 During this conver¬ 
sion period we will consider applica¬ 
tions for modification of existing facilities 
in a manner consistent with these objec¬ 
tives, taking into account the reasonable¬ 
ness of each carrier’s conversion plans. 

142. Two other technical changes that 
were proposed involve the use of “peri¬ 
scope” antennas and antennas of less 
than 6 feet in diameter. In order to pro¬ 


The request for waiver should (among 
other things) include the following informa¬ 
tion: 

(1) The reasons why space diversity and/ 
or normal allocation of protection channels 
are not satisfactory; 

(2) The degree of frequency congestion in 
the area concerned; 

(3) The alternatives to the use of fre¬ 
quency diversity and their comparative cost 
in reasonable detail; and 

(4) Any other public interest considera¬ 
tions that may support the request. 

w The next renewal period is Jan. 1, 1975, 
for A.T. & T. Long Lines; Aug. 1, 1976, for the 
Bell System Companies; and Feb. 1. 1976, for 
all other carriers. 


mote more efficient use of the spectrum, 
and perhaps improve the quality of serv¬ 
ice, it was proposed to ban the use of 
both. Our stated purpose was to tighten 
transmission paths and reduce the 
chances for interference in areas where 
frequency assignments are congested. 
Virtually all parties commenting on 
these questions support our objectives. 
In regard to the minimum size antenna, 
most suggest performance standards in 
lieu of the minimum 6-foot diameter. 
We think the suggestion is worthwhile. 
MCI proposes specific standards in tabu¬ 
lar form which should be rather easy to 
apply. A.T. & T. suggests that standards 
be applied with some flexibility; it con¬ 
tends that the standards suggested by 
MCI may be too lenient in some areas, 
such as near major metropolitan areas, 
and too stringent in open areas with 
little prospect for interference. There ap¬ 
pears to be some merit in the argument 
that a requirement for use of high per¬ 
formance antennas at all locations would 
impose an unnecessary cost burden on 
systems located in areas not likely to be 
subject to congestion problems. There¬ 
fore, we have decided to adopt dual 
standards. One such standard, which is 
very similar to the MCI proposal, repre¬ 
sents a relatively high performance an¬ 
tenna that would be used in areas sub¬ 
ject to congestion. The other standard 
represents an adequate antenna but one 
which would have somewhat less strin¬ 
gent requirements for side and back lobe 
suppression. Antennas meeting the lower 
standard should be used only in areas 
where frequency congestion is not rea¬ 
sonably expected. The type of antenna 
to use in each given circumstance is a 
decision which will be left to the car¬ 
rier." 3 However, if a carrier selects the 
lower performance antenna and that an¬ 
tenna later causes a problem to another 
carrier’s existing or proposed facilities, 
which problem would not occur if the 
higher performance antenna had been 
originally installed, we will require the 
replacement of the lower performance 
antenna at the licensee’s own expense. 

143. On the question of periscope 
antennas there is less unanimity, al¬ 
though the majority support an outright 
ban. A number of parties suggest some 
flexibility on the matter where there is 
no frequency congestion. United Video 
and West Texas Microwave are opposed 
to a total ban. They take the position 
that high towers (on the order of 400 
feet and up) are required in flat country 
to get paths of acceptable length and 
that standard waveguide and parabolic 
radiators are practically limited to 
heights of about 250 feet. Moreover, they 
note that there is new periscope antenna 
equipment now on the market which 
promises good front to back isolation and 
reduced sidelobe radiation. We believe 
that these arguments for flexibility under 
special circumstances have some merit. 


« This is not to say that we will not chal¬ 
lenge the use of a lower performance an¬ 
tenna in an obviously congested area or 
one in which future congestion is likely. 


Accordingly, we will ban the use of peri¬ 
scope antennas on new transmission 
paths but consider waivers where it can 
be shown that the periscope antenna sys¬ 
tem would involve substantially less cost 
and that the impact of its use is likely to 
be minimal. 84 

144. As to existing facilities employing 
periscope antennas or antennas not 
meeting the new performance standards, 
we will not require their replacement, 
except where it can be shown that such 
facilities inhibit the efficient use of the 
spectrum. In such cases, replacement will 
be required at the licensee’s expense. 
These new requirements will, of course, 
be applied to all pending applications 
proposing new frequency paths. 

d. issue d: whether some measure of 

PROTECTION TO APPLICANTS’ SUBSCRIBERS 

IS CALLED FOR IN THE AREA OF QUALITY 

AND RELIABILITY OF SERVICE 

1. Proposals in the Notice 

145. In the Notice (paragraphs 62-65), 
the Commission tentatively decided 
against prescribing minimum standards 
of technical performance, but proposed 
to require for all carriers providing pri¬ 
vate line or other specialized services 
(paragraph 63): 

(1) That the applicant specify in 
standard terminology in his microwave 
application the proposed reliability of 
service to the customer, to the extent 
that the nature of the proposed service 
is known: 

(2) That the carrier be required to 
specify in his tariff, and notify the cus¬ 
tomer of, the precise reliability factors 
applicable to the particular service; 

(3) That the carrier make refunds on 
a reasonable proportionate basis where 
the service rendered fails to meet the 
specified reliability standards; and 

(4) That the carrier make periodic re¬ 
ports to the Commission concerning the 
reliability actually achieved, service 
complaints and refunds. 

The Commission also requested com¬ 
ments on the development of standard 
statements of reliability quality factors 
for the various types of service, and on 
the contents of the proposed quarterly 
reports (paragraph 65). 

2. Position of the Parties 

146. All parties who addressed this 
issue (carriers, applicants, and others) 
were in favor of the goal of the proposals 
as a matter of general principle, though 
some questions were raised as to details. 
For example, Western Union asserted 
that it might be hard for those new car¬ 
riers not providing end-to-end service 
to comply, since it might be difficult to 
determine who was responsible for any 
failure. Southern Pacific and Western 


* Requests for waivers should specify cost 
comparisons in reasonable detail and iden¬ 
tify all existing and proposed terrestrial and 
satellite facilities on which the proposal 
could conceivably have some Impact. Where 
sophistication of design is a factor in mini¬ 
mizing possible impact, full technical par¬ 
ticulars should be submitted. 
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Telecommunications were concerned 
that quarterly reports might prove bur¬ 
densome. As an alternative, Southern 
Pacific suggested periodic filing of sta¬ 
tistical reports on reliability to enable 
the Commission to determine whether 
more detailed reports would be neces¬ 
sary. Western Telecommunications sug¬ 
gested semiannual reports, but would 
prefer an insystem quality control pro¬ 
gram with monitoring. GT&E suggested 
utilization of a sampling procedure for 
reporting trouble reports; and questioned 
whether the same measurement factors 
should be applied to all private line serv¬ 
ices of all carriers on an individual line 
basis. 

147. However, very few parties ad¬ 
dressed this issue in any depth, and 
there appears to be no consensus among 
those who did, except for a suggestion 
that the matter needs further study. 
A.T. & T.'s comments (pages 112-115) 
describe its methods for defining per¬ 
formance or quality objectives for its 
services and the problems it sees, make 
suggestions as to how to state service 
quality in terms more appropriate to 
meet FCC objectives, and incorporate by 
reference its comments in Docket No. 
15130 (filed December 21, 1967). While 
agreeing that customers should be pro¬ 
vided with understandable statements, 
A.T. & T. urges that specifications in 
tariffs should be limited to basic defi¬ 
nitions of the concept and scope of 
quality and reliability and customer re¬ 
fund provisions. A.T. & T. states that it 
is prepared to work with the Commis¬ 
sion in defining standard statements of 
reliability and quality of service, and 
suggests that its current monthly reports 
to the Commission would provide a use¬ 
ful frame of reference for the contents 
of quarterly reports. 

148. Raytheon Co. urges that equip¬ 
ment manufacturers have a vital interest 
in this question and should be included 
in any studies to define standard state¬ 
ments. It asserts that parameter of cir¬ 
cuit availability best defines circuit reli¬ 
ability in terms understandable by aver¬ 
age users, and that this is customarily 
stated as a percentage of a time period, 
usually a month or year, that the system 
will be in service and operating with a 
quality equal to or greater than a stipu¬ 
lated value. New York-Penn Microwave 
Corp. proposes that there should be pro¬ 
portionate refund for any outage lasting 
more than one-half hour. Southern 
Pacific suggests that a “practical” reli¬ 
ability measure for data transmission 
might be one it has found useful for its 
private microwave system; outages of 
more than one-half minute in duration 
are considered major and appropriate 
steps are taken to rectify them; outages 
of less than one-half minute are moni¬ 
tored for frequency of occurrence and 
steps are taken accordingly. 

149. The Computer Time-Sharing 
Services Section of the Association of 
Data Processing Service Organizations 
concurs in the goals of the proposals, but 
suggests amplification of carrier respon¬ 
sibilities and Commission involvement in 
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the administration of procedures. It 
states that carriers should be required to 
publish meaningful specifications of 
their service, to be upgraded from time 
to time, which will enable users at rea¬ 
sonable cost and time to ascertain 
whether service in fact meets specifica¬ 
tions (rather than relying on the car¬ 
rier’s judgment). It further urges that if 
the specifications are not met, the car¬ 
rier should bear all costs of testing and 
refund charges for the period when per¬ 
formance did not meet the level of 
specifications. In addition, the tariffs 
should include time requirements for the 
installation of new service or modifica¬ 
tion of existing service. Bunker-Ramo 
Corp. also requests additional statements, 
e.g.. as to the availability of maintenance 
facilities and restoration of outages. It 
urges the Commission to defer standard 
statements of reliability quality factors 
for evolution through a working con¬ 
ference of engineers and other interested 
persons under FCC supervision. 

3. Conclusions 

150. We think that this issue may have 
been overshadowed by other issues in 
this proceeding, and that it has not re¬ 
ceived the attention it deserves. In any 
event, this record does not afford an ade¬ 
quate basis for a Commission decision 
as to standard statements of reliability 
for various types of services, or the con¬ 
tents of periodic reports. Since the mat¬ 
ter pertains more to services and tariff 
offerings than to the construction of 
facilities, we have time to conduct fur¬ 
ther studies with the assistance of inter¬ 
ested entities and/or further proceedings 
before any decision on this issue is actu¬ 
ally needed. We have concluded that 
further rule making on Issue E is neces¬ 
sary. The further notice of proposed rule 
making will include this issue as well, 
and will discuss the question of what, if 
any, additional steps to obtain the as¬ 
sistance of interested persons appear ap¬ 
propriate at this time. Accordingly, a 
resolution of Issue D will be deferred 
pending further procedures. 

e. issue e: what is the appropriate 

MEANS FOR LOCAL DISTRIBUTION OF THE 

PROPOSED SERVICES? 

1. Proposals in the Notice 

151. In the Notice, it was proposed 
that new entrants and their customers 
would have the following options with 
respect to local loop service (Notice, 
paragraphs 67. 69): 

(1) Interconnection or leased channel 
arrangements with local telephone car¬ 
riers under reasonable terms and condi¬ 
tions to be negotiated with the new car¬ 
riers (or in the case of customers, under 
reasonable terms set forth in the tariff 
schedule of the local carrier). 

(2) Construction of independent local 
facilities by the applicants, their cus¬ 
tomers or some other entity. Comments 
were requested on the use of wire, cable 
and/or radio, particularly frequencies 
in the vicinity of 11 GHz, and 18 and 50 
GHz or some other portion of the spec¬ 
trum above 11 GHz. 
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Parties were requested to address this 
aspect fully, with particular attention 
to the technical feasibility and compara¬ 
tive costs of the various alternatives 
and the effect on charges to subscribers 
for end-to-end service (Notice, para¬ 
graph 70). 

2. Positions of the Parties 

(a) Interconnection. 152. While Da- 
tran insists that end-to-end facilities are 
essential to its proposal, most of the 
applicants claim that a flexibility of 
choice as to interconnection or construc¬ 
tion of new independent facilities is 
needed, and some propose to rely solely 
on interconnection. A.T. & T. says that; 
“When the Commission determines that 
it is in the public interest to license addi¬ 
tional intercity common carriers, we 
would be willing to discuss with them 
the technical arrangements required and 
appropriate charges for any connect- 
tions required of the telephone compa¬ 
nies.” GT&E states that, with adequate 
lead time, it will provide local distribu¬ 
tion services to any authorized carrier. 
MCI claims to be encouraged by the 
statements of A.T. & T. and GT&E on 
this score. Western Union urges the 
Commission not to prejudice the tech¬ 
nical and economic feasibility of inter¬ 
connection in this proceeding, and to 
hold individual evidentiary hearings on 
interconnection for each new system. 
USITA asserts that separate local facili¬ 
ties would cause a loss of revenues to the 
independent telephone companies, but 
sees legal and technical problems in re¬ 
quiring interconnection and seeks in¬ 
dividual evidentiary hearings. Southern 
Pacific urges the Commission not to 
postpone this question for future un¬ 
certainty and perhaps dispute, but 
rather to set forth guidelines now. 

<b> Construction of independent local 
facilities. 153. Datran states that end-to- 
end facilities are essential to its switched 
digital data network and that inter¬ 
connection with the local telephone ex¬ 
change systems is not suitable to it. For 
local loops, it proposes to use a combina¬ 
tion of cable and 11 GHz frequencies 
(with low-power transmitters and all 
earlier frequencies closely spaced within 
a single 20 MHz bandwidth which could 
distribute up to 4,000 4.8 Kb/s two-way 
data channels). Datran claims, with sup¬ 
porting technical studies for Dallas and 
Los Angeles, that such intracity use of 
11 GHz would be fully compatible with 
intercity use, at least initially, and that 
18 and 30 GHz and optical systems may 
be feasible alternatives for future ex¬ 
pansion (particularly for short links). 
While preferring 11 GHz. Datran sug¬ 
gests a mix of 11 and 18 GHz as an 
alternative or, as a third choice, the use 
of 18 GHz. 

154. MCI has filed a petition for rule 
making (RM 1700) to allocate the fre¬ 
quencies 38.6-40 GHz for a local Carrier 
Distribution Service. This petition is de¬ 
scribed in the summary of its comments 
(Appendix C, page 7). It urges that the 
local distribution issue be deferred, and 
that its petition be considered in a 
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separate proceding. MCI’s petition is op¬ 
posed by GT&E (which is against any 
independent local facilities), and sup¬ 
ported by Martin Marietta Corp., 
Resalab, Inc., MITEQ, Inc., A.T. & T. and 
Western Union. Datran expresses doubts 
as to the technical feasibility of 38.6-40 
GHz for this purpose under the present 
state-of-the-art. 

155. While A.T. & T. supports the end- 
to-end concept, it prefers 38.6-40 GHz 
over the use of either 11 GHz or 18 GHz 
(which it claims should be reserved pri¬ 
marily for intercity use and access to 
metropolitan areas) and suggests con¬ 
sideration of the possible use of 30 and 
50 GHz frequencies as well. A.T. & T. 
supports further proceedings because 
the applicants have not given sufficient 
attention to this aspect and it foresees 
some technical and economic problems 
in such proposals as they have made. 
While adhering to the view that evi¬ 
dentiary hearings are required on all 
aspects of this proceeding. Western 
Union concurs in A.T. & T/s position that 
11 GHz should be reserved for intercity 
use and believes that the possible use of 
frequencies above 17 GHz should be 
considered in a separate proceeding. 

156. EIA asserts that the use of 11 
GHz for local loops would eventually 
create problems for intercity systems 
entering congested areas, but until such 
time as the 18-50 GHz region and equip¬ 
ment are available, sees no reason why 
11 GHz should not be utilized to initiate 
metropolitan distribution systems so long 
as they are coordinated with access sys¬ 
tems. NCTA requests the Commission 
not to decide upon any local distribution 
means which would exclude eventual use 
of CATV cable. Southern Pacific, like 
most of the applicants, states that the 
new carriers should have flexibility of 
choice of means, including interconnec¬ 
tion, and that with such flexibility local 
distribution will be accomplished some¬ 
how. It sees problems in the^ promiscuous 
use of 11 GHz and suggests that the use 
of 18-50 GHz may be premature. How¬ 
ever, Southern Pacific urges the Com¬ 
mission not to postpone the local 
distribution question, including inter¬ 
connection terms, for future uncertainty 
and perhaps dispute. It requests the 
Commission to set forth guidelines and 
preliminary outlines of local distribution 
characteristics at this time for further 
study and comment. 

3. Conclusions 

157. We reaffirm the view expressed in 
the Notice (paragraph 67) that estab¬ 
lished carriers with exchange facilities 
should, upon request, permit intercon¬ 
nection or leased channel arrangements 
on reasonable terms and conditions to be 
negotiated with the new carriers, and 
also afford their customers the option of 
obtaining local distribution service under 
reasonable terms set forth in the tariff 
schedules of the local carrier. Moreover, 
as there stated, “where a carrier has 
monopoly control over essential facilities 
we will not condone any policy or prac¬ 
tice whereby such carrier would dis¬ 
criminate in favor of an affiliated car¬ 
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rier or show favoritism among competi¬ 
tors/* In view of the representations 
of A.T. & T. and GT&E in this proceed¬ 
ing, upon which we rely, and the self- 
interest of other independent telephone 
companies in not losing potential new 
business, there appears to be no need to 
say more on this question at this time. 
Should any future problem arise, we will 
act expeditiously to take such measures 
as are necessary and appropriate in the 
public interest to implement and enforce 
the policies and objectives of this deci¬ 
sion. 

158. We also conclude that new car¬ 
riers should have the option of con¬ 
structing their own independent local 
facilities to provide end-to-end service.* 1 
However, this record does not afford an 
adequate basis for any determination as 
to what radiofrequencies should be made 
available for use in this conjunction. An 
allocation of frequencies above 11 GHz 
might be inappropriate prior to the 
World Administrative Radio Conference 
for Space Telecommunications (Geneva, 
June-July, 1971). Moreover, the parties 
to this proceeding are those primarily 
interested in Issues A and B, and other 
entities who may have an interest in 
frequency allocations above 11 GHz have 
not participated. We recognize that Dat¬ 
ran has discussed and supported its 11 
GHz proposal at some length, and other 
parties have addressed this question, 
though not in any depth. Since Datran 
has not yet applied for any 11 GHz intra¬ 
city facilities, there would appear to be 
time to conduct further proceedings be¬ 
fore any decision on the use of such fre¬ 
quencies is necessary. 

159. Accordingly, we have decided to 
issue a further notice of proposed rule 
making on MCI’s proposal to allocate 
the frequencies 38.6-40 GHz for a local 
carrier distribution service, and to in¬ 
clude comparative consideration of fre¬ 
quencies in the other regions of the 
spectrum that have been suggested (11 
GHz, 18 GHz. 30 GHz, and 50 GHz). 
We do not foreclose the contention, made 
by some parties here, that more than one 
frequency allocation might be appropri¬ 
ate, at least temporarily, or counterpro¬ 
posals as to possible alternative alloca¬ 
tions. We will issue the further notice 
as soon as possible, and expedite the fur¬ 
ther proceedings on this question. For, 
we realize that this aspect should be re¬ 
solved at an early date so that those au¬ 
thorized entrants contemplating local 
construction can plan and build such 
facilities without delay to the inaugura¬ 
tion of the system. 


• See. e.g.. Report and Order In Docket No. 
16778, 12 FCC 2d 841, 846 (1968); Final Re¬ 
port and Order In Docket No. 18509 . 21 FCC 
2d 307, 324-325 (1970); The Western Union 
Telegraph Co. v. United States, 217 F. 2d 579 
(C.A. 2, 1954). 

“ By this we do not mean to preclude the 
use of CATV systems, if satisfactory arrange¬ 
ments can be worked out between the CATV 
operator and the specialized carrier, and sub¬ 
ject to any regulation required by title n 
of the Communications Act and/or Commis¬ 
sion rules. 


ITT. Miscellaneous 

160. In light of the foregoing, we con¬ 
clude that the public interest, conven¬ 
ience and necessity would be served by 
adoption of the policies set forth above 
and the rules contained in Appendix E 
hereto, effective July 15, 1971. Authority 
for the policies and rules adopted herein 
is contained in sections 1, 2<a>. 4 (i) and 
(j). 201, 202, 214, 218, 301, 303, 307-309, 
and 403 of the Communications Act. We 
also conclude that further proceedings 
are necessary for a resolution of Issues D 
and E herein, and will retain full juris¬ 
diction over those aspects of this 
proceeding. 

161. Our order released on July 17. 
1970, herein (24 FCC 2d 318, 350) ex¬ 
tended the time for filing petitions to 
deny and other pleadings with respect 
to then pending and new applications by 
specialized carriers, which pleadings 
were not due as of July 17,1970, to a date 
to be specified by further order. We will 
provide that such pleadings are due 
about 30 days after publication of this 
First Report and Order in the Federal 
Register, i.e., on July 15, 1971. There¬ 
after, the normal filing times specified in 
the Commission’s rules will apply to any 
responsive or new pleadings. Such plead¬ 
ings should address questions not dis¬ 
posed of in this proceeding. 

IV. Order 

162. Accordingly, it is ordered , That: 

a. The policies set forth herein and the 
rules contained in Appendix E hereto 
are adopted, effective July 15, 1971. 

b. Petitions to deny and other plead¬ 
ings with respect to the applications 
listed in Appendix A hereto, which were 
not due as of July 17, 1970, shall be filed 
on or before July 15, 1971. 

c. This proceeding is terminated only 
with respect to Issues A, B, and C, and 
the Commission retains full jurisdiction 
over Issues D and E. 

(Secs. 1, 2. 4. 201, 202, 214, 218, 301, 303. 
307-309, 403, 48 Stat., as amended, 1064, 1066. 
1070, 1075, 1077, 1081, 1082, 1083, 1084. 1085. 
1094; 47 U.S.C. 151, 152, 154, 201, 202, 214. 
218, 301,303, 307-309, 403) 

Adopted: May 25,1971. 

Released: June 3,1971. • 

Federal Communications 
Commission, 

[seal] Ben F.Waple, 

Secretary . 

Appendix E 

Part 21 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 
as follows: 

1. In § 21.1, the following definition is 
added in appropriate alphabetical order: 

§ 21.1 Definition*. 

• » • • • 

Periscope antenna system . An antenna 
system which involves the use of a pas¬ 
sive reflector to deflect the radiation of a 


• 7 Concurring statement of Commissioner 
Robert E. Lee filed as part of the original 
document. 
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directional antenna from a vertical or 
near-vertical beam to a horizontal or 
near-horizontal beam. 


§21.100 l Amended 1 

2. In § 21.100, paragraph <a> is amend¬ 
ed by deleting the last sentence begin¬ 
ning with the words “Frequency diversity 
transmission • • •” New paragraphs <c). 
i d > t and (e) are added to read as follows: 

<c) Frequency diversity transmission 
will not be authorized in these services in 
the absence of a factual showing that the 
required communications cannot prac¬ 
tically be achieved by other means. 
Where frequency diversity is deemed to 
be justified on a protection channel basis, 
it shall be limited to one protection chan¬ 
nel for the band 3,700-4.200 MHz. one 
protection channel for the band 5.925- 
6.425 MHz, and a ratio of one protection 
channel for three working channels 
for the band 10,700-11.700 MHz. In the 
bands 3,700-4,200 MHz and 5,925-6,425 
MHz no frequency diversity protection 
channel will be authorized unless there 
is a minimum of three working channels. 

(d) All applicants for regular author¬ 
ization in the Point-to-Point Microwave 
Radio and Local Television Transmis¬ 
sion Services shall, before filing an ap¬ 
plication, coordinate proposed frequency 
usage (including relevant technical de¬ 
tails) with existing users in the area and 
other applicants with previously filed ap¬ 
plications, whose facilities could affect 
or be affected by the new proposal in 
terms of frequency interference or re¬ 
stricted ultimate system capacity. All 
applicants, permittees and licensees shall 
cooperate fully and make reasonable 
efforts to resolve technical problems and 
conflicts that inhibit the most effective 
and efficient use of the radio spectrum. 
Applicants should make every reason¬ 
able effort to avoid blocking the growth 
of systems that are likely to need addi¬ 
tional capacity in the foreseeable future. 
The applicant shall identify in the appli¬ 
cation all entities with which the tech¬ 
nical proposal was coordinated. In the 
event that technical problems are not 
resolved or if the existing licensee, per¬ 
mittee or applicant does not respond to 
coordination efforts within a reasonable 
time, an explanation shall be submitted 
with the application. 

(e) Where frequency conflicts arise 
between co-pending applications in the 
Point-to-Point Microwave Radio and 
Local Television Transmission Services, 
it shall be the obligation of the later fil¬ 
ing applicant to amend his application to 
remove the conflict, unless he can make a 
showing that the conflict cannot be rea¬ 
sonably eliminated. Where a frequency 
conflict is not resolved and no showing 
is submitted as to why the conflict can¬ 
not be resolved, the Commission may 
grant the first filed application and dis¬ 
miss the later filed application (s) after 


giving the later filing applicant(s) 30 
days to respond to the proposed action. 

3. Section 21.108 is revised to read as 
follows: 

§ 21.108 Directional antenna*. 

(a) Unless otherwise authorized upon 
specific request by the applicant, each 
station authorized under the rules of 
this part, other than base, mobile and 
auxiliary test stations operating in the 
Domestic Public Land Mobile Radio Serv¬ 
ice, shall employ a directional antenna 
adjusted with the center of the major 
lobe of radiation in the horizontal plane 
directed toward the receiving station 
with which it communicates: Provided, 
however , Where a station communicates 
with more than one point, a multi- or 
omnidirectional antenna may be author¬ 
ized if necessary. New periscope antenna 
systems will not, under ordinary circum¬ 
stances, be authorized. 

<b> Stations operating below 2,500 
MHz (other than base, mobile and aux¬ 
iliary test stations in the Domestic Pub¬ 
lic Land Mobile Radio Service) which 
are required to use directional antennas 
shall employ antennas meeting the 
standards indicated below. (Maximum 
beam width is for the major lobe of radi¬ 
ation measured at the half power points. 
Suppression is the minimum attenuation 
required for any secondary lobe signal 
and is referenced to the maximum signal 
in the main lobe.) 


Frequency touro Maximum Supprw- 

hcam width sion 


Below 500 MHz. 80° 10 dB 

500 to 1.600 MU*.. 20° 13 dB 

i,500 to 2,600 Mil* 12° 13 dB 


(c) Fixed stations (other than tem¬ 
porary fixed) operating at 2,500 MHz or 
higher shall employ transmitting an¬ 
tennas meeting performance standard A 
indicated below, except that in areas not 
subjected to frequency congestion, an¬ 
tennas meeting performance standard B 
may be used subject to the liability set 
forth in § 21.109(c). Additionally, the 
main lobe of each antenna shall have 
minimum power gain of 36 dB over a 
reference half wave dipole antenna. The 
values indicated represent the suppres¬ 
sion required in the horizontal plane, 
without regard for the polarization plane 
of intended operation. 


Anglo from center line of 
main lobe 


Minimum radiation 
suppression 


Standard A Standard B 


5° up to, not including 10° 

10° up to, not Including 16°. 
16° up to, not including 20*. 
20° up to, not including 30°... 
30° up to. not including 100°.. 
100° up to, including 180°. 


25 dB 20 dB 

29 dB 24 dB 

33 dB 28 dB 

36 dB 32 dB 

42 dB 35 dB 

66 dB 36 dB 


(d) In cases where passive reflectors 
are employed in conjunction with trans¬ 


mitting antenna systems, the foregoing 
paragraphs of this section also shall be 
applicable thereto. However, In such in¬ 
stances. the center of the major lobe of 
radiation from the antenna normally 
shall be directed at the passive reflector, 
and the center of the major lobe of 
radiation from the passive reflector di¬ 
rected toward the receiving station with 
which it communicates. 

(e) No directional transmitting an¬ 
tenna utilized by a station operating in 
the band 5925-6425 MHz shall be aimed 
within 2° of the geostationary satellite 
orbit, taking into account atmospheric 
refraction. However, exception may be 
made in unusual circumstances upon 
a showing that interference to satellite 
communications is not likely to occur. 
(Methods of calculating azimuths to be 
avoided may be found in: CCIR Report 
393 (Green Books). New Delhi, 1970, 
and in “Radio-Relay Antenna Pointing 
for Controlled Interference with Geo¬ 
stationary Satellites’* by C. W. Lundgren 
and A. S. May, Bell System Technical 
Journal. Volume 48, Number 10, Decem¬ 
ber 1969. The first reference Is an 
approximate, graphical method of calcu¬ 
lation while the second is suitable for 
computer calculation.! 

4. Section 21.109 is amended by add¬ 
ing new paragraph <c) to read as 
follows: 

§21.109 Antenna, tower, and transmit¬ 
ting systems changes. 

• * • « * 

(c) The Commission may require the 
replacement, at the licensee’s expense, 
of any antenna or periscope antenna 
system of a permament fixed station 
operating at 2500 MHz or higher which 
does not meet performance Standard A 
specified in 5 21.108(c), upon a show¬ 
ing that said antenna causes or is likely 
to cause interference to (or receive in¬ 
terference from) any other authorized 
or proposed station whereas an antenna 
meeting performance Standard A is not 
likely to involve such interference. 

5. Section 21.709 is amended by add¬ 
ing new paragraph (c) to read as 
follows: 

§ 21.709 Renewal of elation license. 

• * ♦ • • 

(c) Any application for renewal of 
license, for a term commencing January 
1, 1975, or after, involving facilities 
utilizing frequency diversity must con¬ 
tain a statement showing compliance 
with 5 21.100(c) or the exceptions rec¬ 
ognized in paragraph 141 of the “First 
Report and Order” in Docket No. 18920 
(FCC 71-547). If not in compliance, a 
complete statement with the reasons 
therefore shall be submitted. 

[FR Doc.71-7861 Filed 6-8-71 ;8:45 am] 
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